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Peoakuiina xonezia:

Muxutun 0.1, - qupekTop HaBYaIbHO-HAYKOBOTO IOPUIMYHOIO IHCTHUTYTY
[pukapnarceKroro HanioHaJIbHOTO yHiBepcuteTy imeHi Bacwins Credanuka, nomeHT
kadenpu nmomiTUKU B cdepi OOPOTHOM 31 3MOYMHHICTIO Ta KPUMIHAIBHOTO TIPaBa,
KaH/MAAT IOPUIUYHNX HAYK, TOLICHT;

Ko3uu 1.B. - 10KTOp I0pHAMYHMX HayK, 3aBigyBad KadeIpu MOTITUKH B cdepi
60pOTHOM 31 3TOUYMHHICTIO Ta KPUMIHAJIBHOTO NpaBa;

KBacuuusi C.M. - 3aBigyBau iHdopManiiHO-BUIABHUYOTO BiAJiy HaBYAIbHO-
HayKOBOTO FOPHJMYHOTO IHCTHUTYTY [IpHKaprnaTchKoro HalioHaJbHOTO YHIBEPCHTETY
imeni Bacuns Credannka.

34 3akoHoAaBCTBO YKpaiHM: HONJISAA MOJOAUX NPABHUKIB
[Texct] : Marepiamu mopidnoi BceykpaiHchkoi HayKoOBOI
CTYyIeHTChKOI KoH(pepeHuii (5-6 mpasns 2023 poky). - IBa-
Ho-@pankiBcbk, 2023. 164 c.

V 36ipnux exnoueni mesu oonosioeil yuacnuxie Bceykpaincoroi naykogoi cmy-
OdeHmcvKoi KoHpepenyii « 3akonodaecmeo Yxpainu. no2isd Monooux npagHuKiey, siKa
giobynacs 5-6 mpasna 2023 poky Ha 6a3i HA8UATLHO-HAYKOBO2O HPUOUUHO2O THCIU-
mymy Ipukapnamcuvkoeo nayionanbrnozo ynieepcumemy imeni Bacuns Cmeghanuxa.

Teopemuuni nonodicenns i pekomeHOayii y4acHuKie Kongepenyii wyooo yoocko-
HaNeH s 3aKOH00ascmea Ykpainu cmanyms uje 0OHUM KPOKOM HA WLIAXY PO3GUMKY
npaeosoi OymMKu, hopmyeants MOI0OUX NPAGHUKIS.
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TEOPIA TA ICTOPIA JEPKABI 1 IIPABA;
ICTOPIA ITOJIITUYHUX I ITPABOBUX YYEHD

CTAHOBJIEHHA NEPLWOI YKPATHCbKOI
PECNYBIJIKWU (YHP)

IrHaTtuos M.B.

HauioHanbHul yHisepcumem «YepHieiecbka
rionimexHika»

IcTopis ykpaiHCBKOI JiepKaBHu Biirpac HalBa)KJIHBIiIle 3HAYCHHS
y 11 MaifOyTHPOMY JKUTTI Ta PO3BUTKY. 3 ICTOPUYHHUX TMPUKIIAIIB MH
0aurmMo, 110 YKpaiHy HE MOXIJIMBO 3aXONUTH Ta 3HUIIMTU 11 HApOI
Ta Kyl1bsTypy. OcoOnuBoi akTyanbHOCTI 1e HaOyBae mix yac 3arap0-
HUIBKOI BittHH Pocii mpoTn Ykpainu, BifHM HE TUTBKU 32 TEPUTOPIFO,
a mepi 3a Bce 3a ictopito. YHP y cBiif wac crana sickpaBuM mpuKJa-
JIOM TOT0, 110 YKpaiHa — I1¢ He KOJIOHIsI YU aJIMiHICTPaTUBHA YaCTHHA
Pocii, ne nep:kaBa 31 CBOEIO TEPUTOPIEIO, MOBOIO, KYJBTYPOIO 1, Hali-
TOJIOBHILIE, HAPOIOM.

[lepma cBiTOBa BilfHA CIIPUYMHWIA KapAWHAIBbHI 3MIHH y CBITi.
Imriepii, Mo movyanu 1o BiHY po3BajMiKcs, Ha iX pyiHax mocranu
HaIlOHaJIBHI JepKaBH, cepel SKuX 1 YKpaiHa.

[omii 1917-1921 pokiB, 1m0 yBIMIUIA B iCTOPiIO HAIIOI Jep KaBH
K YKpaiHChKa PEBOJIIOIIS, 3aII0YaTKyBaIi BIAPOIKEHHS JIEPKaBHOC-
Ti. Pymiem YkpaiHcekoi peBounionii OyB yKpaiHCBKHI Hapol i Horo
MIOJIITUYHA €JIiTa, YMi MOIISIM 3MIHWJIKMCS BiJl: aBTOHOMIi YKpaiHu B
cknani Pocii mo mepkaBHOi He3anexxkHocTi. CTBOpeHHS YKpaiHCHKOI
IenTpansuoi Paau (YHP) y 6epe3H1 1917 poky cTano sK moYaTkoM
VYkpaiHchKOi peBoMoNii, Tak i MAIPYHTSIM Uil TBOPEHHS Cy4acHOI
YKpPaiHCBKOT JepKaBHOCTI.

VY 6epesni 1917 poky, onpa3zy micns JlrorHeBoi peBomtorii y Ile-
Tporpaji, Maiike Ha BCiii TepuTopii YKpaiHu Oysu JTiKBiOBaHI OpraHu
LAapPChKOT aJMIiHICTpaIlil, 110 BIJKPHIO MOXIUBOCTI JJIsi TBOPCHHS 1
aKTHBi3alii rPOMaJCEKUX OpraHi3alii i MOMITHYHUX NapTiid. Y Benu-
KHX MicTax Ykpainu, takux sik Kuis, [lontaBa, Xapkis, Oneca, Yep-
HITiB, BiIOyBaiucs 6araToitoaHi MITHHTH Ha MiATPUMKY CaMOCTIHHOT
VYkpainu. OcobnuBoro po3maxy HaOyB 100-tucsunuii MitTuHT B Kuesi
19 Gepesns 1917 poky. BapTo 3a3HaunTH, 110 MEPIIOIO CTala 10 MPO-

BitHOT poOOTH B YKpaiHi pH HOBMX 0OCTaBUHAX OiJIbIII OpraHizoBaHa
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YacTHUHA YKPATHCHKOTO CYCHiJIbCTBA — ApiOHA, IEMOKPAaTHYHO Hajall-
TOBaHa OypiKyasisi, IHTEINITeHIliss 3 HApPOIHUIbKUMH CHMMATIIMHA 1,
HapeITi, CepeaHe, 3aMOXKHIIIE, TAKOXK, TEMOKPATUYHO HaTAIITOBAHE
censtHeTBO [1, €. 13].

Vkpainceka LlentpansHa Pamga — kepiBHMH opraH yKpaiHCHKOTO
pyxy 3 ininiaruBu ToBapuctsa Ykpaincekux Iloctynosuis 17 Gepes-
H 1917 poky. YIIP nocTtynoBo po3BHBaJIACh 3 MPEICTABHUIIBKOTO
oprany B mapiamMeHT Ykpaincekoi Haponnoi PecrnyOmiku. T'omoBoro
VYLIP 6yB 06panuit Muxaiino [pymescokuii. [Tepum odiniiaum go-
kymenToMm YLIP crana Bino3sa “/lo Ykpaincekoro Hapony” Bix 22 Oe-
pe3usa 1917 poky HaroyonyBajaoch Ha MpaBax yKpaiHCHKOTO Hapo.y,
“3aBeJICHHS PiTHOT MOBH IO BCIX IIKOJIAX OJf HHXKUUX IO BHUIIUX, O
Cyaax i BCiX ypsAOBUX THCTUTYLISIX”, “Aonep»KaHHs Criokoro” [2].

Ho kinug 6epesnst 1917 poky Ykpaina HaOyna BCiX o3HaK Aepika-
BHU, OKpiM cyBepeHiTeTy. [loBaneHHs apchbKOro pexxuMy HE 03Ha4aso
HaOyTTs HE3aJeKHOCTI Ykpainu. [lowanmocss IUIIOMaTH4YHE MPOTH-
crostaast Mk YIP Ta TumuyacoBum ypAnoMm y HeTporpam SKUU He
XOTiB HaJgaBaTH YKpaiHi K HE3aJEXKHOCTI, TaK 1 IIUPOKUX aBTOHOM-
Hux npaB. Hampukiami tpaBus 1917 poky BimOymacs crpoba ykpa-
THCBKHX JleJieraTiB Ha 4oji 3 Bomogumupom BHUHHUYEHKOM JOCSTTH
aBTOHOMIi YKpaiHu, ajie BiJmoBip THMYacOBOTO ypsiay, K 1 OUiKyBa-
JIOCS YKPaTHCHKOIO CTOPOHOI0, HE Jaia OakaHuX pe3yabraris. 23 (10)
gepBHA 1917 poxy YIP yxBammna [lepmmit YHiBepcan, cyTh SKOTO
noJisirana B HacTymHomy: “<...>Xai Oyge Ykpaina BinbpHOM0. He of-
Jinsirounch Bin Beiei Pocii, He po3puBaioun 3 Aep:kaBolo POCIiHCHKOIO,
Xail Hapoj YKpalHCBKHUH Ha CBOIM 3eMJIi Ma€ MpaBo caM MOPsAKyBa-
TH CBOIM XKUTTSIM. Xal TOPSIOK 1 Jax Ha Bkpaini marote — BUOpaHi,
BCEJIIOIHUM, PIBHUM, TIPSIMUM 1 TAWHIM TOJIOCYyBaHHSIM — BeeHaposHi
Ykpainceki 300pu (Cotim). Bei 3akoHu, 110 TOBUHHI JaTH TOH J1aJ] TYT
y Hac, Ha BkpaiHi, MaroTh npaBo BUIABaTH TUIBKH Hallli YKpaiHCHKi
360pu<...>" [3]. Ha xanp, [lepmmii YaiBepcan He naB YIIP 6axxannx
pe3ysbTaTiB, a/pke BUHUK HOBUH KOHOIIKT Mix YIIP 1 TumuacoBum
VYpsanom. Hdnst mocsrHeHHs KoMIipomicy OyB 3adikcoBanuii [pyrum
VYuiBepcasniom YLIP, 3mMicT sikoro nossiras y (pakTHUHOMY TIepeKpec-
neHHi gqocsrHenb [leproro YaiBepcary.

7 nucromaga (23 xoBtH) 1917 poky BifOyBcst BinmbimoBHUIIbKUi
TepeBOpoT y [erporpani, B pe3ynbrari sikoro OyB noBaneHuit Tumya-
COBUH ypsa, 0 Jayo nomrtoBx YLP akTuBi3yBaTH NUTaHHS AEpiKaB-
HUX KopaoHiB. Lle muranns Oymo odiriiino 3akpimieHo B TpeTboMy



CraHoBneHHs nepmioi Ykpaincekoi pecry6miku (YHP)

VuiBepcani YIP: “<...>Binuuni Ykpaina crae Ykpaincbkoro Hapon-
Hoto PecmyOiikoro.

He Bimgminstounch Bif pecmyOiiku Pociiichkoi i 30epiraroun €n-
HICTh i1, MM TBEpPJO CTAHEMO Ha HaIIid 3eMJi, 00 CUJIaMU HAIlTUMH
noMorTH Bciit Pocii, mo6 Bes pecmyOmnika Pociiickka crana denepari-
€10 PIBHUX 1 BUTFHUX HApOJIiB.

o YcranoBumx 300piB YKpaiHU BCS BJIIACTH TBOPUTH JIaa Ha 3€M-
JISIX HAIIWUX, IaBaTH 3aKOHU 1 MPABUTH HAJICKUTH HaM, YKPaiHCHKIH
Henrtpaneniit Pani, i Hamomy npaButenscTBy — [eHepansHomy Ce-
KpeTapisToBi Ykpainu. <...>” [4].

Bceykpaincpkuit 3°i3m pax y Xapkosi B rpymni 1917 p. mporo-
nocuB B YKpaiHi pajsiHChbKY BIaly i CTBOPHB MapiOHETKOBUH YpSI.
BinbimoBuupkuil ynap pyxascsi Ha MiBIEHb Ta CXid. 3a TakKUX YMOB
migepu YHP 3po3yminu, 1mo Tinbku MyOsiiuHEe BiAMEKYBaHHS BiJ
Pociticekoi Pansucrkoi deneparnBroi CorianmictnaHoi PecmyOmiku
(PPOCP) 3moxe 306epertu nepxay. Po3pocTanHs OibIIOBU3MY Ha
YKPaiHCBKHUX 3EMJISIX MEPEpOCio Y CHPaBKHIO BiliHY. Y TakuxX ymo-
Bax 09 (22) ciuns 1918 p. OyB npuiinsatuii ocranuii Yersepruii YHi-
Bepcajl, OCHOBHOIO METOIO SIKOTO OYJIO MPOTOJIOLICHHS He3aJIeKHOCTI
YHP, 1110 12710 MOXJIUBICTB JUIsI ITOIIYKY COFO3HHUKIB. AHTaHTa, 1110 Ha
MoMeHT 3uMH 1918 p. mepemarana y [lepuriit cBiToBil BiiiHi Oyia Ha-
namrtoBana Bopoxke 1o YHP. Hartomicts, HiMeuunHa Ta i cOrO3HUIIL
ABcTpo-YropiiHa OyiTu 3aIikaBieHi B ykiIageHHl Mupy 3 YHP, mo6
OTPHMATH JOCTYH JI0 MPOJOBOIBIHX PECYPCIB YKPATHCHKHX 3eMEllb,
o Oy10 3akpimieHo B bpect-JlutoBcbkoMy MUpHOMY AOTOBODI 9 Jro-
toro 1918 p.

BeTynm HIMEIBKO-aBCTPIHCHKUX BIMCHK Ha YKpaiHCHKI 3eMITi Ta
3BUIBHEHHSI X BiJ OIJIBIIOBUKIB BiJOyBauCs OJNUCKAaBUYHO. AJie
3BinbHeHHs Teputopii YHP, He namo YIIP 3akpinutu cBoi no3wmiii y
BHYTpimHi#N momituii. Himisim Oyimo moTpiOHe BCTaHOBICHHS CHIIb-
HOTO MUTITApU30BAHOTO YPSIY TSI KOHTPOJIO Had YKpaiHOO.

Baxxuee miciie sk B yKpaiHCBKOMY JIEp’KaBOTBOPEHHI, TaK 1 B ic-
Topii Ykpainu Hanexuts Koncruryuii YHP, npuitaariii B ocranHii
nenb icnyBanHs YLIP 29 xBitast 1918 poky. HesBaxkatoun Ha okpemi
Hemoniku Ta ymymenHas Koncrutymiss YHP yBiOpana B cebe mepemno-
Bi i71e1 YKpaiHChKOI ITPaBOBOI JYMKH, JIOCSITHEHHSI CBITOBOTO JIOCBITY
Jep>KaBHOTO 1 KOHCTUTYLIHHOTO TBOpeHH:. BoHa ctana nepmoro Kon-
CTUTYLIEIO HE3aJIEKHOI, IEMOKPaTHIHOI, CyBepeHHO1 YKpainu [5, c.
55].
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CranoBnennst nepmoi Ykpaincbkoi Haponnoi PecmyOmiku mpo-
WIIITO CKITQJHUN MIUISAX BiJ aBTOHOMIi YKpainu B ckiazai Pocii 1o mpo-
rojomeHHs HezanexHoi YHP.

OTxe, 119 AeprkaBa cTajia MPUKIaIoM O0pOTHOM YKpaiHCHKOTO Ha-
POy 3a CBOIO JACPKaBHICTh, 110 JIOBOAUTD, IO YKPATHIN Ta POCITHU
11e He oinH Oparchkuit Hapoa. [1ij yac cTaHOBIEHHS nepiioi YKpaiH-
cekoi Hapomnoi PecrryOmiku OyB chopMoBaHMIT JEMOKPATHIHUHT YPsI
— Ykpaincbka Llenrpanbua Paga. YHP He Tinbku Oyia nporojioiieHa
Ha Tanepi, a i BU3HaHa Jep>kaBaMu YeTBEpHOTO COI03Y, 1110 JIAJIO TO0-
JANBIINH MOIITOBX 0 YKPaiHCHKOTO JAEP>KaBOTBOPEHHS. Xoua 1 ypsiz
nieproi YHP, Ykpainceka L{enTpanbpaa Paga dpaktudaro posmaBcs, ane
BIH JIOCSIT CBOIX I[iJIeH 1, HAUTOJIOBHIIIIE, peali3yBaB, X0U i HE HaJIOBTO,
CBOIO Mpilo — BilbHY BiJ Pocii Ta 0i1bmoBHKIB YKpaiHy.
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n0001300-17#Text (0ama 36epnenns 27.04.2023).
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Vuieepcumemcwri nayxoei sanucku. 2005. Ne 1-2 (13-14). C. 49-56.

KOHCTUTYUIA CPCP 1977 P. TA NPABO HA
CAMOBU3HAYEHHA COO3HUX PECMYBIIK

Nikeman B.HO.

HauioHanbHul yHisepcumem «YepHiziecbka
ronimexHika»

YHPOI[OB)K icayBanHs CPCP Oyrno npuifHsATO JeKijbKa OCHOBHHX
3aKOHIB. 3a3HAYMMO, 1O B OKPEMHX pecny6n11<ax Oyna cBOSI KOHCTH-
TYLisl, OZIHAK BOHA MaiiKe HE BiAPI3HSIACH BiJ COIO3HOI. 3arajibHO-
COIO3HHMX OCHOBHHUX 3aKoHIB Oyiro gotupu (1918 p., 1924 p., 1936 p.,
1977 p.). Koncruryuiss CPCP 1977 p. nmistna ax no posnaxy CPCP.
[Tpu upomy napanensho icHyBana Koncruryuiss YPCP 1978 p., sixa
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Koncrurynis CPCP 1977 p. Ta npaBo Ha CAMOBH3HAYEHHs COIO3HHX PECITyOIiK

Malike HiYUM He BiApi3HsUIACs BiJ] 3araJibHOCOIO3HOI Ta JIisiia HaBiTh
y nepioq He3aJeKHOCTI Ykpainu g0 28 uepsHs 1996 p.

Hocmimkenasm Koncturytii 1977 p. 3aiimammcs Kpymmaa B.,
Vxau B. 3., Tepmiok 1. f., My3uuenxo I1. I1., Muponenko O. M. ta
IHIII BYCHI.

VY pesynbTari CTAaHOBIEHHS TaK 3BaHOTO «PO3BUHYTOTO COIlialli3-
My», a TAaKOX 1HTETparlii MpaBOBUX HOPM I MIPHHIMITIB Y MacITadax
Coto3y Oymno mpuitasaTa Kounctutytis CPCP 1977 p. Y 3B’s13Ky 3 yxBa-
JIOI0 TIPOTpaMy MOOYAOBU KOMYHI3MY, paAsSHChKe MapTiHHO-IepKaBHE
KepiBHUITBO e y 1962 p. mpuiiHsIO pillleHHS! MPOBECTH KOHCTHTY-
miay pedopmy. [IpoTe nume B oBTHI 1977 p., Micas BCEHAPOTHOTO
obrosopenns mpoekty BP CPCP yxBammna OcnoBuuii 3akoH. Ha #ioro
ocHoBi 20 kBiTHA 1978 p. mo3aueprosa 7 cecist BP CPCP neB’sitoro
CKJIIMKaHHS yXBaJlia 9eTBepTy paasHchbky KoHcrurymiro [1, c. 266].

Pansuacbka koHCcTHTYISN 1977 p. cKiIamanmacs 3 mpeamOynu, 9 pos-
mimiB, 21 miaBu Tta 174 crareit. Cnin 3a3HauuTH, 00 B mpeamOyIi
CTBEPIKYBAJIOCH MPO TOOYAOBY po3BUHEHOTro cormianizmy B CPCP.
Takox B CT. 2 3a3HaYajOCh NPO By HAPOAY, OIHAK HACIpaB/i BCi
MTOBHOBAXCHHS HaJIEXKaJM BHUIIOMY MapTiHHOMY KEepiBHHUIITBY KOMY-
nictuunoi maptii CPCP [2].

Sximo rosoputu nipo YPCP, to oditiitHo pecnyOiika Oyna «cy-
BEPEHHOIO PAJITHCHKOIO COINAiICTUYHOIO JIePIKaBOIO», KA 3apaiu
ITACIMBOTO KOMYHICTHYHOTO MaHOyTHROTO Yy pe3yNbTaTi BUTLHOTO
CaMOBHU3HAYCHHS HA 3acajiaX PIBHOMPABHOCTI pa3oM i3 iHIIUMH HaIli-
OHaJBHUMH pecnyOiikamu 00’eqnanace y Coro3 Pagsincpkux Coria-
nicTuaHuX PecryOuik, MoCTymadrch Mpy bOMY YacTHHOIO CyBepe-
Hirety [3].

HacripaBni 3asBisiFodd PO CyBEpPEHITET COIO3HOT peciyOriky,
TOJIOBHOKO MOTO TapaHTIEI0 BU3HAYAJA 3aKPIIUICHHS 32 PECIYOIiKO0
mpasa BibHOTO BHxoAy 3i ckiaxy CPCP, npore mexaHi3Mmy, 3aKOHO-
JIAaBYOTO TIOPSIKY peatizarii mpaBa Ha BiIIiIJICHHS HE IMPOTIOHYBaja.
HaromicTb 6araro yBaru npuaiisiocs 3a0e3reueHHIO Ta TapaHTyBaH-
Hio cyBepenitety CPCP. To6to nonoxxennsmu Koncrurymii 1977 p.
He nepedadanocs BUXOAY PEeCIyOiky Ta AelieHTpaizarii Bnaau [4,
c. 851].

[Ipu oMy 3a pecry0i1ikor (HopMaTbHO 3aTUIIAINCH PaBa BCTY-
NaTy y BiTHOCHUHHM 3 iIHO3EMHUMH JepKaBaMH, YKJIaJIaTH 3 HUIMH JIOTO-
BOpH, 0OMIHIOBATHCH TUTNIOMATHIHUMU Ta KOHCYJIECHKAMU TTPEIICTaB-
aukamu. Ase ct. 73 Konctutymii CPCP 1977 p. Bci HaliBaxmBitIi
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MUTAHHS KUTTEASUIBHOCTI JCPKABHOTO OpraHi3My BUKJIFOUAIA 3 KOM-

netenuii YPCP Ta iHmmx coro3Hux pecnyomik [5, c. 44].
3rigno 3i cT. 89 xonctuTytii CPCP Pagnm HapomHmx AemyTariB -

3’i3n Haponuux jaenytariB CPCP i Bepxosna Pama CPCP, 3’1311 Ha-

ponHuX AemyTariB Ta BepxoBHi Pajin cOr03HUX 1 aBTOHOMHHX PECITy-

Omik, Pagu HapogHUX JemyTaTiB aBTOHOMHUX 00J7acTell, aBTOHOMHIX

OKpYTiB, KpaiioBi, 00JacHi Ta IHITUX aaMiHICTPATHBHO-TEPUTOPIaTh-

HUX OJWHHIIb — CTAHOBWJIN €IUHY CHCTEMY TPEICTAaBHUIIBKUX Opra-

HiB JepxkaBHOi Biaau. [lonmoxennsmu KoHctutyiii nepenbauanacs

nocana [Ipesunenra CPCP, a Takox 3aranbHOCOI03HI opranu — Pama

Oenepartii Ta Kadiner MinictpiBe CPCP. Takox icayBanmm BepxoBHa

Pana ta Paga MiHicTpiB cor03HUX pecnyOiik [2].

JexnaparuBai j103yHrd KOHCTHTYIT PO3XOAMIUCS 3 pealbHUM
cra”oBuieMm. Hanpuknan ct. 50 rapanTyBaja rpomajisiHaM CBOOOIY
CJIOBa, PYKY, 300piB, MIiTHHTIB. OMHAK HACTIPABIi BOHU YacTO TOPY-
IIyBaJIMCS 3a BKa3iBKolo kommapTii. [le MoykHa cka3aru i mpo BiIbHE
00’e€JHaHHS B TPOMAJCHKI OpraHizaii, MoJiTHYHI apTii, i mpo cBobo-
Iy coBicti Toro [2].

Otxe, Kouactutyis CPCP 1977 p. MicTria TIOJIOKEHHS TIEPEBaXK-
HO JIEKJIAPaTUBHOIO Xapakrepy. Tako OCHOBHHUI 3aKOH BCTAHOBIIIO-
BaB MOHOTIOJII 0 MApTIMHOTO KEPiBHUITBA HA BUPILIICHHS 30BHILITHIX Ta
BHYTPIIITHIX cTpaB. BcTaHOBIIOBaNACS MOXKIIMBICTh BUXOY 31 CKIIATy
Coro3y PCP, mpote MmexaHi3My BiaaisieHHs He icHyBauto. [IpoBoammacs
LEeHTpaTizallist Bajau Ta yHi(ikarii npaBoBUX CHCTEM pecIyOlTiK.
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KOHCTUTYIIINTHO-IIPABOBI BITHOCUHU

NMPOBNEMU 3AXUCTY TA PEANI3ALII NPAB
NIOAUHU B YKPATHI

Nocrok O .B.

HaesuyarnbHo-Haykosul ropuduyHuUl iHcmumym
lNpukapnamcbKo20 HayioHanbLHo20 yHigsepcumemy
imeHi Bacunsi CmeghaHuka

[IpoGmemu peamizarii Ta 3aXHUCTy MpaB i cBOOO JIOMUHU HA TI0-
yarky XXI cromiTTss HaOynu CBITOBOTO Ta TOOAIHHOTO 3HAYEHHS.
CycninbCTBO MPONIIIO BaXKKUH MUISX, MO0 yTBEPIUTH npasa i cBO-
6oau mromunn. Yacto GoporsOa 3a NpaBa JIOMHHM, 38 BCE HOBI i HOBI
cTyneni coboam Oyna KaTam3aT0p0M I_HI/IpOKOMaCI_HTa6HI/IX 3MiH y
CYCHUTBHO-TIONIITHYHOMY KHTTI Ti€l 4M 1HINOI KpaiHH, IO MPHU3BEIO
JIO HOBOTO PO3YMIHHS POJIi JFOIUHU B 11 BiTHOCHHAX 3 CYCITLIbCTBOM
Ta JIEPXKABOIO.

[IpaBa i cBOOOIM TIOMWHYU HaJEKaTh KOXKHOMY iHIUBiIY, a TIpaBa
1 cBoOONMM TPOMAASIHMHA — JIUIIE THM 0c00aM, SKi € TPOMaIsTHaMU
KOHKpeTHOI fiepxaBu. Y crarti 3 KoHcrutyiii Ykpainu 3akpiruieHo,
IO «JIIOINHA, 11 JKUTTS 1 3A0POB’ S, YECTh 1 IAHICTh, HENOTOPKAHHICTD
i Oe3rneka BU3HAIOTHCSA B YKpaiHi HAWBHIUMHE COIIAThHUMHU IIHHO-
ctsmm»[3]. Tomy 3abe3neueHHs] HAJIGKHOTO 3aXUCTy MpaB 1 CBOOOI
JIFOJIMHY 1 TPOMaJITHUHA B YKpaTHi € BAXJIMBUM 3aBJIaHHIM JICPIKaBH 1
aKTyaTbHUM HAIPAMOM PO3BUTKY HPAaBOBOI CHCTEMH.

Ilpasa i cBOGOM MOAMHY Ta TX TapaHTIi BU3HAYAIOTH 3MICT 1 CIIpSI-
MOBAHICTb JIISUTBHOCTI JIEPKaBH, a JiepikaBa, B CBOIO Yepry, BiIMOBiae
Mepei HapoJIoM 3a CBOIO JisUTbHICTh. OCHOBHUI 3aKOH YKpa'iHM po-
TOJIOMIYE, IO «yCi JIOAM € BLIBbHI 1 PiBHI y CBOTH Ii/IHOCTI Ta NMpaBax.
IlpaBa i cBOOOIM JTIOXMHM € HEBIUYKYBAHUMH Ta HETOPYITHHMID)
[3]. Lle o3ravae, o OLMBITICTE TIpaB i cBOOO, siKi MU Maemo 3a KoH-
CTUTYLIEI0, € 3arajbHOBH3HAHUMH Yy CBITI CTaHAApTaMH MOXIIUBOI
MTOBEIIHKY, HaJIe)KaTh KOXKHIW JIFOJWMHI BiJl HAPODKECHHS, TOMY CyC-
IJIBCTBO 1 IeprkaBa 1€ BU3HAIOTH SIK (DaKT.

Ha cywsacHomy erami icHyBaHHS YKpaiHCBKOi JepXKaBH MOXKHA
CHOCTepiraTH TIeBHI HEJIOIKH y CHCTEMI rapaHTyBaHHsI IpaB 1 CBOOOJ
JIOZIMHHY 1 TPOMajIHUHA. BOHH BiZoOpaXxaioThesl y HELOCTATHROMY iX
3a0e3ITeveHHi, 10 Bi/IMOBITHO BIUTMBAE Ha e(PeKTUBHICTH 1X peaizamii
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Ha npaktuli. Sk 3a3Hagae O. CkakyH, IpaBa JIIOIWHH — e TapaHTO-
BaHa 3aKOHOM Mipa cBOOOIH (MOKITUBOCTI 0COOM), sIKa BiJIMOBITHO JI0
TIOCSITHYTOTO PiBHSI €BOJIOIIT JIONCTBA B 3MO31 3a0€3MeunTH ii iCHY-
BaHHS 1 PO3BUTOK Ta 3aKpilJiecHa Y BUTIISAI MIXKHAPOIHOTO CTAaHIAPTy
SIK 3arajibHa 1 piBHA JUTsl BCix Jirojieid[ 7, c.211].

KoxHa moprHa Mae nipaBo Oyib-SKHMH HE 3a00pOHEHUMH 3aKO-
HOM CITOCOOaMM 3aXHUIIaTH CBOI ITpaBa i CBOOOIHN Bif] TOPYIIICHB 1 TIPO-
TUNPABHHX MTOCSTaHb, 3BEPTATUCS 32 3aXUCTOM CBOIX MPaB JI0 CYIy Ta
THIINX Jep>KaBHUX OpTaHiB. €Bporeiicbka KOHBEHIIIS 3 MPaB JIOJUHN
MIPOIOBXKYE MISITH TIiJT 9ac BiifHU, TOMY JepKaBy 3000B’s13aH1 HE MTOpY-
ITyBaTH TIpaBa JIIOAMHM ITiJT 9ac BiifHM 1 30poiiHOTO KOHMIiKTY. KoxkHa
JIOMHA Ma€ MOXKIIMBICTh HAMOJISITATH HAa TOMY, OO ii paBa JOTpH-
MYBAaJIHCS 1 Ma€ MOXIIMBICTh 3BepTaTHCA 1O €BPOIEHCHKOrO CYIy 3
MIpaB JIFOJIMHM, SIKIIIO BOHA HE MOXKE 3aXHCTUTH CBOI TpaBa y CBOIH
kpaiui[§].

H. B. [Tunberyn 3a3Havae, 110 pO3yMiHHS 3aXUCTY IpaB i CBOOOJ
JIOOWHM Ta TPOMaJsSHUHA BKIJIIOYAE B cebe KaTeropii 3a0e3medeHHs,
rapaHTyBaHHS Ta 37iMCHEHHs cy0’ €KTHBHOTO mpaBa. ToOToO 3a0e3rme-
YeHHS TIpaB 1 CBOOOJ JIONMWHU — 1€ CTBOPEHHS CIPHUATINBHX YMOB
JUIs 1X 3IIACHEHHSI, OXOPOHA, 3aXUCT Cy0 €KTHBHUX TpaB BiJ| IPaBO-
MOPYIICHHS, BiIHOBJICHHS MOPYIICHOTO MpaBa KOMIIETEHTHUMH AEp-
JKaBHUMH OpTaHaMH Y OpraHaM¥ MiCIIeBOTO CaMOBpSIAYyBaHHS, iX
TTOCaIOBUMHU a00 CITY»KOOBUMH 0cO00aMU Ta 00’ €THAHHSIMH TPOMAaISTH
31 ICHEHHS MaTepiaIbHUX Y1 MPOICCyalIbHUX IOPUIMYHHX 3aC001B[S,
c.53].

Peanizaris mpaB JoAMHY — 1€ CKIIQJIHAN TIPOIIEC, IO BKIIOYAE B
cebe MexaHi3M Ta (popmu peasizaltii mpaBa. MexaHi3M peaizallii mpas
1 CBOOOJI JTIFOJIMHU Ta TPOMaSTHUHA TIOBMHEH MICTUTH TaKi €JIeMEHTH:
rapanrii 31iHCHEHHS MpaB JIOIUHH, IOPUINYHI €JIEMEHTH MEXaHi3My
peamizanii (HopMH, (akTH, TPABOBIIHOCUHH), TIPOIEC (HaKTHIHOTO
BTIJICHHST MOXUJTMBOCTI Ta HEOOX1THOCTI Y MIHCHICTh, YMOBH 1 (DakTOpH
TaKoro nporecy. ExemMenTaMu iboro nporecy € Tpu cTaii: mpaBoBHiA
CTaTyc, MPaBoOBi BiAHOCHHHU, KOPUCTYBaHHS KOHKPETHHMH Onaramu
[6].

[t peaiizariii mpaBa JIFOMWHH 1 TpOMasTHUHA Ha CYTOBHHA 3aXHCT
HEeoOXiHO, 11100 0co0a, Mmo-TepIie, Majia MEeBHUN PiBEHb MPABOBOTO
BHXOBaHHS 1 MPaBoOBOi KyJBTYPH, i, MO-ApyTe, cama Oakana CBOTO 3a-
xucty. Ha xaib, rpoManssiu YKkpaiHu HE 3HAIOTh BCIX CBOIX TpaB Ta
HE 3HAIOTh SIK X 3aXHUCTHTH, BOHW HE 3BUKJIH JI0 MOXKJIHBOCTI CYIIO-
BOTO 3aXHCTY CBOiX IpaB i cBO0OOJ 1 HE BUKOPUCTOBYIOTH ikt 3aci0 B
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MOBHi# Mipi. Lle 00yMOBIIEHO THM, 1110 ICHY€ BEJIMKa KUTbKICTh KOJi3ii
Ta MPOTalIMH B YKPaiHCHKOMY 3aKOHOJIaBCTBI, BOHO € HECTAOLTBHUM i
gacTo 3MiHIOBaHUM. CyJ0Ba cHCTeMa CTpakIae Bill HaAMIPHOTO Ha-
BaHTa)XCHHS, HEeA0(DIHAHCYBAHHS, 110 1, 3BICHO, TIOPOIKYE 11 KOPyM-
MTOBAHICTb.

B VYkpaiHi HeMa€e mpakTHYHO YKOJIHOTO TpaBa, sike O He MopyIIyBa-
nocst. KoxHOTO poKy KUTBKICTh IOPYIIEHD TPaB JHOJMHN T BAMHEHHX
37104rHIB 3pocTae. ChOTOHI PiBEHb 3a0€3MEUCHHST KOHCTUTYIIHHUX
mpaB B YKpaiHi € JOCUTh HU3bKUM, 110 3yMOBJICHO PSIOM CKOHOMiY-
HUX Ta TONITUYHUX TMPOOJIEM, POCIHCHKOIO BifICHKOBOIO arpeciero
ToImo. BaromMoro 3HaueHHs Tl 9YaC TUMYACOBOI OKYTAIii BOPOTOM
HaIoi TepUTOPil € MUTaHHS 3a0e3TCUCHHS Ta JOTPUMAaHHS TpaB Ta
cB0OO/ HaceseHHs 1€l Teputopii. Huui Ykpaina moz0ariieHa MOXITH-
BOCTI KOHTPOJIFOBATH OKYIIOBaHI TEPUTOPIi i, BIAMIOBITHO, 3a0e3medy-
Batu HopMu Konctutymii Yikpainu. Pocis xk sk mepskaBa-arpecop Io-
pYUIy€e BC1 MI>KHAPOHI IOTOBOPH 10O MPaB Ta 000B’A3KIB JIOAUHU
3a MDKHApOJHHUM TyMaHiTapHUM npaBoM|[ 1, ¢.57].

Ha nmanomy erami po3BHTKY YKpaiHCBKOTO CYCHibCTBA MOXKHA
BHU3HAUNTH JCAKiI MPOOJIEMH IIOM0 peai3allii mpaB JIOTUHH 1 TPo-
MaJISIHUHA, 11 TaKi SK: HU3bKHUW PiBEHb MPAaBOBOI KYJIBTYPH 1 IPaBO-
BOT CBIJIOMOCTI TIepEeBaYKHOT OIJIBIIIOCTI YICHIB HAIIOTO CYCIiJILCTBA;
HU3LKUI PiBeHb 30BHINIHHOIO BUXOBHOTO BIUTMBY HA KOXHY JFOJAUHY
3 OOKy CyCHUIBCTBA; HEAOCTATHIN PiBEHb MPABOBOTO BUXOBAHHS 0CO-
OMCTOCTI; HU3BKUH PIBEHBb TOTPUMAHHSI IPABOIIOPSIKY Ta 3aKOHHOCTI
y JKUTTI CYCHUIBCTBA; BIACYTHICTh €()EKTUBHOI B3a€MOJIT IepKaBHUX
OpraHiB Ta MPaBO3aXUCHUKIB; HEOCKOHATICTh (PYHKITIOHYBaHHS MicC-
IIEBOTO CaMOBPSAYBaHH; HU3bKUH PiBEHB MpodecioHamizmMy y chepi
MOJITUYHOTO Ta JIEP)KaBHOTO MEHEIKMEHTY; BUCOKHI PIBEHb KOPYII-
1ii Ha BCIX PIBHSIX 1 MIA0JISAX JEPHKABHOTO i CYCIUIBHOTO KHTTS; Oifl-
HICTh YKpAiHIIIB, IKa pOOUTH iX 3pYYHUM 00’ €KTOM IJIsI MaHIIyIO-
BaHHS 3 OOKY BJIIACHHKIB KaITiTaliB TomIo [4, ¢.52].

Bapro migkpecnuTH, 10 KoXKHA 3 IUX MPOOJIeM Ma€e CBOT IPUUNHH
icHyBaHHs. Hanpukias, HU3bKUH piBEeHb MTPABOBOI KYJIBTYPH 1 TPaBo-
BOT CBIJTOMOCTI 3yMOBJICHUH JEKiTbKOMa YHHHUKAMH, CEPEJT SIKUX CITi/T
Ha3BaTH BiIICYTHICTH NMPABOBUX TPATUIIIN B CYCHIIBCTBI, SIKE TOBTHI
yac He MaJIo CBOET JIep:kaBHOCTI. HU3bKMI piBEeHb 3aKOHHOCTI y CY-
CHIITBCTBI 1 AeprKaBi 3yMOBIICHHIA, 3 OTHOTO OOKY, ICTOPHYHO MEHTAJIb-
HUMH TPAJMIISIMU HAPOMY, & 3 1HIIOTO — TPAJAUIIHHUM HaMaraHHsIM
OyIb-sKO1 BITAH BCIJISTKO OOMEKYBAaTH CBOOOMY JKUTTEMISUTBHOCTI Ta
camopeasizailii JIIOAMHUA [UISXOM BCTAHOBJICHHS TaKMX MEXaHI3MIB
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MIpaBOBOTO PCryJItOBaHHS CyCHiJlI)HOI‘O Ta 0COOMCTOrO JKHUTTs, IO HE
3aIMMIAIOTH 1H cBOOOAM BUOOpPY[2, c.15].

CroromHi B yMOBax MpaBoBoi peopMu HEOOXiTHO cepell TpoMa-
JSTH YKpaTHH BTUIUTH TIOIIAaHY Ta JJOBIPY J0 CY/IOBOT T1JIKH BIAIH, 100
rpoMagsinv Ipu nopymeHHi CBOIX 3aKOHHUX npaB Ta iHTepeCiB 3 BIICB-
HEHICTIO Ta I[OBipOIO 3BCPTAIHNCA 1O CyAOBOI'O OpraHy 3a 3aXUCTOM.

Taxum auHOM, HiI[C}’MOBy}O‘II/I BHIIIE3a3HAYCHE, MOXKHA nim(pec—
JIUTH, 110 B HAIil JepikaBi HOTp16H0 BJIOCKOHAJIUTH MEXaHI3M pea-
J'I13aII11 npaB 1 CB060I[ JJIFTOAUHN 1 rpoMagsinHiHa, IUISIXOM HpI/II/IHHTTﬂ
3aKOHY, SIKUH 1 6y,£[6 periIaMCHTYBATHU NOPAOOK peamsaun KOHCTUTY-
mianx 1paB. [1oTpiOHO TakoXX BYUTH CaMUX TPOMAISH 3aXHINATH
CBOI IpaBa, BUKOPHUCTOBYIOYM NPaBOCYIIS, MOYKJIMBICTh 3BEPHCHHS
A0 ACPIKAaBHUX OPT aHIB Ta Ml)KHapOI[HI/IX lHCTI/ITYIIII/I 3aXuCTy IpaB
JIFOAUHU, 1O HCACPIKABHUX OpFaHlB 1 opraHlsamH TOMIO. YKpalHa SIK
1 Oymb-sIKa iHIIA aep)kaBa, MMOKIMKaHa OyTH TapaHTOM 3aXHCTY TIpaB,
cBO0OJI Ta 3aKOHHHX iHTEpeciB ii rpoMajisia, 3a0e3neuyBaTu X HaIex-
HY peai3aliio Ta HeMOPYIIHICTb.
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TIporec nenopramii ykpaincekux aiteit 1o Pocii

NMPOLEC AEMNOPTALII YKPAIHCbKUX OITEU OO
POCII

TTawkoscbka HO.O.

lpukaprnamceKuli HayioHanbHUU yHieepcumem
imeHi Bacuns CmecgpaHuka, Has4yarbHO-Haykosul
ropuduyHUl iIHecmumym

AxtyanpHicTh Temu. [lounnaroun e 3 2014 poky, Koy pocist po3-
royayia OKyIaIio CXiTHUX TePUTOPii YKpaiHu, MPaKTHKYHOTHCS He-
3aKOHHI TIEPEMIIIIEHHS Ta JAeTopTallis yKpaiHCbkux Jiteil. Lle oqHa 3
I1’SITH TOJIOBHUX O3HAK reHouuay, Tomy B Odici ['ernpokypopa Ykpa-
THM TIPALIOKOTh, a0U JOBECTH I[F0 CKJIAJIOBY «3JIOUHHY 3JIOUUHIBY.

[Ticns moyatky mOBHOMAcIITaOHOTO BTOprHEeHHs 24 motoro 2022
POKY BUBE3EHHS Ta BHUKPAJEHHS [iTEH Ha TEPUTOPII0 KpaiHU-TEPO-
pHcTa 3 MOJANBIIAM IIBUIKUM YCHHOBIICHHSIM HAOpaIi 3HAYHUX 00ep-
tiB. OdiniitHo Ha kiHeb JroToro 2023 poKy HE3aKOHHO JICTIOPTYBAIH
nonas 16 Tucsy gitei. Lle Ta KiNbKicTh, sika 0QiliitHO iATBEpIKEHA
3 00Ky Ykpainu. 3 Hux 2221 autuHa- cuporta. Ha xaib, qyxe BaKKo
MIITBEPAUTH TOYHE YUCIIO ICTIOPTOBAHUX HEMOBHOMITHIX, aJKe POCist
y CBOIX KpallluX TPaJUIisAX TCHOIMY 3MIHIOE€ IMEHA JCIMOPTOBAHUX,
Mpi3BHILA, po3celsie OiTel mo Beill cBoiil TepuTopii. 3a odiuiiiHuMu
JTaHVMH YKpaATHCBKi JIITH po3cerieHi B 57 perioHax pocii. Kpaina-Tepo-
pHUCT pOOHTH a0CONIFOTHO BCE MOXKITUBE, 1100 CXOBATU JIETIOPTOBAHUX
JUTEH, 3MIHIOIOUM TXHIO 1ICHTUYHICTh. YKpaiHa HEOJHOPa30BO BUMa-
rajia HOBEPHYTH yCiX CHPIT, NULIy4d iM Ta OiLiiHO MOBIIOMIISIOUH
PO Te, 0 KO’KHA YKpaiHChKa cHpoTa Mae O(imiiHOTO PeICTaBHIKA
BiJI JAeprKaBH, IO O3HAYAE, 10 3a00POHEHO YCUHOBIIIOBATH Ta OpaTH
i oniky 1ux gited. i gii pocii- 3004eHuit crocio AeMOHCTpaTHB-
HOTO 3HEXTYBaHHsI Oy/1b-s1K01 OPMH BiAIOBIAAIBHOCTI 1, BIIUyBatOYH
CBOIO O€3KapHICTh, BOHU YMHSATH 3JI0YHH TeHOIHMTY. YKpaiHa mokapae
KO’KHOTO MPUYIETHOTO A0 ACTIOPTAIliil MiTeH, TOYNHAIOYH 3 BOMIS aB-
ToOyca, IKUii BUBO3MB JITEH Ha TEPUTOPIIO pOCii 1 A0 THX CiMeM, sIKi
HE3aKOHHO YCHHOBJIOIOTH YKPAiHCHKHX AiT€H, Xoua 3HAIOTh, IO 1€
3a00poHEHO. Y OpyaHUX Jlanax pocii Ha TJaHMH MOMEHT 1epeOyBaroTh
TUCSYl YKPaiHCHKUX JITEH, 1 aKTyalbHICTh i€l IpoOIeMn HIKOJIN HE
BUYEPIAETHCSA, aJKe 0araThox 3 IUX JAITeH, Ha kKaJlb, HEMOXKJIMBO T10-
BEepPHYTH Ha3aJll B YKpaiHy.

Buxutan ocHOBHOTO Marepianry. BiliHa BIMHYyINa Ha paBo JIFOACH

Ta OXOPOHY 37I0POB 5, OCBITY, HaJIS)KHE JKUTIIO, XapIyBaHHS Ta BOJY.
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ITamkosceka HO.O.

Oco0a1BO MOCTpaXKAaIH AiTH, SIKi OyJH IPUMYCOBO ACTIOPTOBaHI Ha
TepuTOPii pocii ado * Ti, AKi i TAMYACOBO MiIKOHTPOJIBbHI. 30KpeMa,
11e OyJIM Ti HETIOBHOIITHI, SIKi BTPATHIIH 0aThKiB a00 THMYACOBO BTpa-
THJIM 3B 130K 3 HUMHU IIij] 4ac BICHKOBUX JIid, pO3iJICHI 3 OaThbKaMu
a00 KOJM OJHOTO 3 0ATHKIB 3aTPUMalH y MyHKTaX (inbTpalii Ta IiTH,
SIKi 3HAXOJIMITHCS B yCTaHOBAX JOIIsiny. Ha manuii MOMEHT BijoMO TIpo
Oinpire 16 THC. IEMOPTOBAHUX HEMOBHOMITHIX, K1 3HAXOIATHCS Y PO-
CIICBKHX TUTAYNX OyITUHKAX a00 ) YCHHOBJICHI B POCIHICBKHX CiM’SIX
Ta MOTEePHAIOTh BiJ] ICUXOJIOTTYHOTO Ta (hi3MYHOTO HACWILIS O3 3MOTH
3B’SI3Ky 31 CBOIMH 3aKOHHHMH OIiKyHaMH, OaThbKaMH YW POAMYaMHU.
i mii pocii po3MiHIOIOTECS SK MOPYIICHHS TIPaB JIFOAUHU Ta O3HAKA
TeHOIIUY, 0 Jociiukye HezanexkHa MikHapoiHa KoMicist. 30kpema,
BOHA JIOCIIIHJIa BUITAJIKU JICTIOPTAIIH SK JOPOCIHX, TaK 1 JTITEH, JKOP-
CTOKE TIOBOJKCHHS 3 HUMH Ta BUIaBaHHS iX 32 BiiiCEKOBOITOJIOHEHUX,
a TaKoX 3a(1)iI<COBaHi (hakTm gemopTartii HiTel Ha THMYACOBO OKyTIO-
BaHI TEpUTOPIi pOCi€l0 Ta Ha camy Tepmopuo pocii, 3BigKu aiTen
TOBEPHYTH Mailke HEMOXKIIMBO 4epes3 3MiHy X iMeH, pi3BHII, 3MiHY
JIOKYMEHTIB, 3MiHY 1ICHTUYHOCTI, BHJIady POCIHCHKOTO IMacropra Ta
caMm (aKT CKIIAJHOCTI MPOLEAYPH MOBEPHEHHS JETTOPTOBAHUX HETIO-
BHOMTHIX. [1, c. 13]

VY 3B's13Ky 3 MM y TpaBHi 2022 poky npe3uneHT pociiicbkoi deme-
parii myTiH MiANKCaB yKa3 Mpo CIPOIICHHS MPOLEAYPH OTPUMaHHSI
rpoMaasHCTBA pd IS meskux Kareropit mitedt «Yka3 Ilpesmmenta
Pociiicekoi @enepartii Big 30 TpaBHs 2022 poky Ne 330 ripo BHECCHHS
3miH 10 Ykasy [Ipesugenra Pociticekoi denepartii Big 24 kBiTHs 2019
poky Ne 183 «IIpo Bu3HaueHHS B TyMaHITapHHUX LJIAX KaTeropii ocio,
SK1 MalOTh TIPABO TMOJIATH 3aABKY PO MPUHHSTTS B TPOMaAIHCTBO Po-
ciiicekoi deneparlii B CIPOIICHOMY MOPSIKY», CTATTS 1.

B nmunni 2022 poky Mapist JbBOBa-0€JI0Ba, yIIOBHOBaKEHA IPH
[Ipe3unenTtoBi pociiickkoi (enepartii 3 IpaB TUTHHH, 3asBUIIA B iH-
TepB 10 3MI, 1m0 «Temnep, KoM JiTH CTadu TPpOMaJIsTHAMH POCii, THM-
4acoBa OIiKa MOYE CTaTH MOCTIHHOO». [2]

Kowmicist niiinia BUCHOBKY, IO PO3IVISTHYTI BHIIQJKH LIONO IEpe-
MIIEHHS Ta JIenopTamii AiTeld B Mexax Ykpainu Ta 1o Pocilickkoi
Odenepartii MOPyIIyIOTs MiXKHAPOAHE TYMaHITapHE IPaBO Ta CTAHOB-
nsTh BO€HHI 3mounHH (YerBepra JKeHeBchbka KOHBEHINis, CT. 147).
Byno BcraHOBIEHO, 1110 pOCifichbKa BiIaja MOpyLIniIa CBOi 30008 s13aH-
HsL, 3TiJTHO 3 MXKHAPOJIHUM TYMaHITAPHUM TIPABOM, IO MOJIATAIOTH Y
TOMY, 100 yciMa MOXIJTHBHUMH CIOCOOAMHU CIIPUATH BO33 €IHAHHIO
ciMei, po3 €HaHUX BHAC/IIOK BiiHU. Taka MOBEMIHKA MOXKE TaKOK
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TIporec nenopramii ykpaincekux aiteit 1o Pocii

CTAaHOBUTHU BOEHHUH 3JI0YMH y BHUIJISIJI HCBHIIPABIAHOI 3aTPUMKH 1M~
BiTbHUX 0cCi0 ([lomarkoBwuii mporokon I g0 XKeHeBChkUX KOHBEHIIIH,
cT. 85(4)(b)-(5) ). Kpim Toro, 3axoau o0 OTpUMaHHS TPOMAaISTHCTBA
Ta PO3MIIIEHHS Y CIM ' SIX MOXKYTh CEpHO3HO BILTHHYTH Ha OCOOHCTICTh
JUTHHY, [0 € TIOPYIICHHSM IpaBa JUTUHU Ha 30€pPEe:KEHHS CBOET 1H-
JUBIAyaIbHOCTI, 30KpeMa TPOMASTHCTBA, iIMEHI Ta POIUHHHX 3B 5I3-
KiB, 03 MPOTH3aKOHHOTO BTPYUYaHHSI, SIK I1€ BU3HAETHCS MIXKHAPOIHIM
mpaBoM mpaB JrofauHHM. [1, c. 17] HacunpHa mepenada yKpaiHCHKUX
JiTelt 0 pociiichkux cimeit mopyurye He nuie Konsennito OOH 1948
POKY, a ¥ TTOJIOXEHHS 1HINX BAXKIIMBUX MIKHAPOHO-TIPABOBUX aKTiB,
30kpema Takux K [V JKeneBcrka kouBeHtis Bix 12 cepras 1949 poky
«[Ipo 3axucT MUBUILHOTO HACEJCHHS MiJ 4yac BiiHW» Ta KoHBeHIIii
Big 20 nucromaga 1989 poky «IIpo mpaBa autuHm». Bignosigno mo
IV JKeneBcbKoi KOHBEHIIIT JIep:kaBU MOBHHHI BXKHBATH BCiX 3aXOJiB,
o0 JiTH 1o 15 poKiB, sSIKi OCHPOTIIN YK OYJIM PO3IIYICHI 31 CBOIMH
CiM’sIMM BHACJTIJTOK BIMHH, HE 3aJIUIIAJIUCS HATIPU3BOJIAIIE 1, 30KpeMa,
3000B’s13aHi CIIPUSATH JIOTIISTY 32 HUMH 1 JOCTYITY 1X JIO0 OCBITH.

KonBeHI1iss kareropudHo 3a00pOHSIE «HE3aJeKHO BiJ] MOTHBIB,
MIPUMYCOBE 1HIAMBITyabHE MEepecesieHHs abo MEMmopTaIlifo» ITUBIIh-
HOTO HACEJICHHS «3 OKYNOBaHOI TEPUTOPIi Ha TEPUTOPIi OKyMAIiHHOT
neprkaBu abo Ha TepUTOPIT OyIb-sKOi 1HIIOT Jiep>KaBu, HE3aJICKHO Bij
TOTO OKYTIOBaHa BOHA 4M Hi» (cTarts 49). [3]

myTiH 3 ciuas 2023 poky mianucaB MeperiK J0pydeHb, M0 HaKa-
3yIOTh JILBOBIH-O€JIOBIH Ta OKyMAIIifHAM rojioBaM XepcoHChKOi, 3a-
nopizbkoi, JloHenpkoi Ta JIyraHChKOT 00JIACTEH BXKUTH JIONATKOBUX
3aXO0/1iB II0/I0 BUSBJICHHS HETIOBHOIITHIX, SIKi 3aJIMIITAIUCS 0€3 IMiKITy-
BaHHSI OaThbKiB Ha OKYIIOBAHHX TEPUTOPISX, MJI 3a0e3MeUeHHs iM JIep-
JKABHOI COIIAJILHOT JIOTTOMOTH Ta COI[IaIbHOT M ITPUMKH.

3ycTpidi JBBOBOI-0€JI0BOT 3 KepiBHUKAMU OKYyMalidHOI Biaan 6
JIFOTOTO, HMOBIPHO, € TIPOSIBOM ITyTiHCHKOTO CIMCKY IHCTPYKIIN 1 €
ecKaJaIiero 3yCuiib MpU3HAaYeHNX KpemiileM YMHOBHHKIB i3 KOHCO-
Jijamii comianpHOl iHTerpaii OKyIoBaHUX TEPUTOPIN, HALIJICHOT Ha
niteid. Peamizamisi «peabimiTaniiHUX LEHTPiB» Ta 30ip 0coOMCTHX
JAHWX JiTel depe3 IIi COIialbHi MPOrpaMu JacTh 3MOTY POCIHCHKIH
OKYTIAIIHIHN BTl CIPHUSITH MPUMYCOBIM IermopTallii Ta BCHHOBJICH-
HIO YKpalHChKUX JITeH y pociiickki cim’i. Bei i i MoxxyTh OyTH 110-
pymieHasiM KOHBEHIIIT 1Tpo 3armo0iralHs 3JI04MHY T€HOIUY Ta IMOKa-
paHHs 3a HbOTO. [4]

MikHapoaHa CHIBHOTA BUSBHIIA TIIHOOKY CTYpOOBaHICTH i TOMY
18 motoro 2023 poky posnoyanack MioHXeHChKa KoH(pepeHtis 3 6e3-
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neku Ha skiii Kamana appic, Binenpesunentka CILA, 3asBuia, mo
HEMa€e CyMHIBIB y TOMY, IO POCIHCBbKi BIHCHKOBI B YKpaiHi BUMHMIIH
3II0YMHM TIPOTH JIIOASHOCTI. BOHA Haromocwia, 1Mo po3CiiTyBaHHS
37104UHIB p(h OyzIe TOBEICHO JI0 KIHIIS.

Takoxx mixkHaponaua xomicis OOH momo poscmigyBaHHS TOpY-
1IeHs B YKpaiHi mpencraBuia 18 :oBTHS mUcbMOBHH 3BIT [eHepaib-
Hit Acam6iei OOH. Y mokymeHTi 3adikcoBaHO BENIHKY KiJTBKICThH
BOEHHHX 3JI0YHHIB, TIOPYIIICHD TIPaB JIIOIUHH Ta MIX)KHAPOJITHOTO TyMa-
HITapHOTO MpaBa, BUNHEHUX POCIHCHKUMHM BIHCHKaMH Mij 4ac arpecii
poTH YKpaiHu. [5]

Crin 3a3HaunTH, mo 17 6epe3ns 2023 poky Mi;l(Hapoz[Hm”I KpH-
MiHanpHUH cyn B ['aa3i BujaB jBa OpAepU Ha apemr y 383Ky 3
cUTyaui€ero B YKpaiHi, Ha BOJOANMHUPA r[yT1Ha Ta Ha Mapiio JbBOBY-
0€NIOBY, YIIOBHOBKEHY NPH MPE3UACHTOBI pd 3 TpaB IUTHHH, SKi
ITiTO3PIOIOTHCS Y BIMCHKOBHX 3JI0YMHAX 3 ACTIOPTAIlil IiTel 3 OKYIIO-
BaHMX TepUTOpil Ykpainu Ha Tepuropito pd. [Jemoprarist okymarriii-
HOIO BJIAJIOI0 JIIOZICH 3 TEPHUTOPIH, Ha SKUX BOHU >KWIH, 3a00pOHEHa
MDKHApOTHUM ITpaBoM. JliTH 3HAXOMATHCS IMiJl OCOOIMBHUM 3aXHCTOM
JKeneBcrkoi KOHBEHITI. Y TOMY, IO MyTiH HECE OCOOMCTY BiIIOBI-
JANBHICTB, Y CyIy € «PO3yMHI MiJICTaBU». Mapis JIbBOBa-0€JI0Ba, Yy
CBOIO Yepry, He3aKOHHO BCHHOBHWJIA BUKPAJICHY 3 YKpaiHU TUTHHY Ta
HE MPUXOBYE 1HOTO. [6]

BucnoBkn. He3akonna gemopTariisi yKpaiHCBKUX HiTeH, K # iH-
[IMX TPOMaJISIH YKpaiHU - 11e O/IMH 13 BUOKPEMJICHHX [TUHIYHHX 1 KOp-
CTKMX BOEHHHX 3JIOYMHIB MPOTHU JIOJSHOCTI, CKOEHHX POCIHCHKHMU
BiICEKOBOCITYXOOBISIMH Ha OKYTIOBAaHUX TEPUTOPIAX YKpaiHU.

HacwunpHa nmepenava ykpaiHCBKUX MITEH IO POCIMCHKUX CiMeit TTo-
pyurye He ymnre Konsenmito OOH 1948 poky, a ¥ monokeHHsI 1HITHX
BaXJIMBHUX MIYKHapOIHO-TIPAaBOBUX aKTiB, 30KpeMa Takux sik [V XKene-
BCbKa KOHBeHIIis B 12 cepras 1949 poky «[Ipo 3axucT nuBiIbHOTO
HaceNeHHs i Jac BitHm» Ta KonBentii Bix 20 muctomana 1989 poky
«IIpo npaBa TUTHHUY.

Binmoinnao no IV JKeHeBchbkoi KOHBEHINIT Iep:KaBU TOBHHHI BXKH-
BaTH BCIX 3axOfiB, MO0 miTh 10 15 pOKiB, SIKi OCHPOTLIM 4M OynH
pO3JydeHi 31 CBOIMH CiM’SIMH BHACIIZIOK BIHHM, HE 3aJUINAINCS Ha-
MIPU3BOIIAITIIE 1, 30KpeMa, 3000B’13aHi CIIPHUSITH JIOTIISTY 38 HUMH 1 JI0-
cTymy ix g0 ocBiTH. Bei, mpuyeTHi Jo fenopraniil yKkpaiHChKUX AiTei,
MTOYMHAFOYH 3 BOJIs, SIKMII BUBO3WB MiTeH, 3aKkiHuyroun Mapieto JIb-
BoBOI0-benoBoro, [IyTiHnM Ta cimM’sIMH, SIKi YCHHOBITIOBAIH JIETIOPTO-
BaHUX JIiTel OyayTh MOKapaHi 3a CBOI Jiii Ta MPUTATHEHI JI0 BiJMOBI-
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nansHOCTi. HiXTo 13 mpuyeTHHUX 10 JenopTalii AiTei Ta 0poCcInX He

MOBUHEH 3QJIMIIATHCH 0€3 MMOKapaHHs.

Te, mo pobuts Pocis 3 HamMMH TITEMU, JTIOIBMH, TEPUTOPIETO,
TOIIO- TEHOIU/ YKPaiHCHKOTO HAPO/Y 1 I1e TIOTPiOHO BU3HATH BCHOMY
cBiTy Ta mokaparu [lyTiHa i BCiX mpuueTHUX 0e3 oM’ sIKIIeHb Ta Hali-
YKOPCTOKIIIIMM METO/IOM, SIKH TiJTbKH ICHY€E B CBITi.
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OBONAJATHUU NAPJIAMEHT: MOXINUBOCTI
3ANPOBAOXEHHS B YKPAIHI

TTepntox O.B.

HaesuanbHo-Haykosul ropuduyHUl iHCmumym
lNpukaprnamcbKo20 HauioHarbHO20 yHigepcumemy
im. B.CmecghaHuKa,

ChorozHi, B yMOBax 3amlpOBajKeHHs 3araibHOACPKaBHUX pe-
(bopM, HaJ3BUYAHHO aKTyaJIbHUM ITIOCTA€ NMUTAHHS BIOCKOHAJICHHS
MapJlaMeHTapu3My B YKpaiHi. BimbmIicTe yKkpaiHCHKOTO CYCITiIBCTBA
XapaKTepH3ye€ NisUTbHICTh YKPATHCHKOTO MApIIaMeHTy SIK Hee(heKTUBHY
1 HEKOHTPOJLOBaHy. TOMy MHUTaHHSI IOJI0 3aPOBAIKEHHS JIBOTIAIAT-
HOTO MapJIaMEHTy € BaKIIMBUM, TIPOTE AUCKYCIHHHIM.
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Bikamepanizm — 1ie IBONaJiaTHa CTPYKTypa MapiiaMeHTy. 3aKOHO-
JABYMH OpTaH MOMAINSETHCS HA JIBl YaCTUHM (T1aJIaTH ), SIKi MarOTh ITEeBHI
BIZIMIHHOCTI ofHa Bixm omHoi. Buma mamara (Cenar) Mae, 3a3BuUdaii,
OlnbIlle TOBHOBaXKEHB, aHK HIk4a ([Tanmara npencTaBHUKIB), BOHU Y
pi3HUX JAepkaBax (QyHKIIOHYIOTH MO-pi3HOMY|[7, c.51].

JIBomanarHa cucTemMa 3aKOHOAABYOTO OpraHy Oepe CBiif moYaTok
e 3 aHTUIHUX 4YaciB, a came 3 ['pemii, Adin. [Tamatn Ha3MBaIHCH
SIK HAPOJHI 300pH Ta pajia YOTHPHOXCOT. Miznime CTPYKTypa JBOIa-
JIATHOTO Oprasy, 7 OyaH sK 1 majuara J'IOpI[lB Tak 1 manara rpomar,
3’sBunucs B Auraii. ToOTo MOo)KHA ITOMITHTH, 110 Bxke 3 XIV cT. #ine
(hopMyBaHHS 3aKOHOJABUOTO OpraHy Ha COIliajdbHIN OCHOBI, JI¢ Y He-
CTaTYCHHX JKUTEIIB 3 SBJISIOTHCS TIEBHI MOKITMBOCTI Ha BILUIMB PO3-
BUTKY aHDJIIHMCHKOI JiepaBH. Bapto migkpeciuty, mo yxe B XIX
CT. OUTBIIICTh TIPOBITHHUX JIEP)KaB CBITY, TIEPEBAKHO IMITEPii, Man
CTPYKTYpPY JBOIIAJIATHOTO TTapIIaMEHTY, OCKLIBKH 1€ MOKPAITyBajo
B3a€EMOJIII0 MK OpraHamMu ;[epn(aBHo'l' BJIAJA KOJIOHIM Ta OpraHamu
JiepKaBHOI BIIa/H METPOTOJIii. HpOTe y XX CT. AesKi AepKaBH BigMO-
BHJIUCSI BiJI TAKOT CHCTEMHU 1 MEPEUIun 10 oxHomanarHoi. Jlo Takux
nepkaB BigHOCATH 1lIBemiro, Icmanmito, Hoy 3emanmito, Illommanmiro
Tomio[5].

Sk 3aznavae O. Bomomyk, y apyriid noinoBuHi XX CT. KUJIBKICTb
MapJIaMeHTIB y CBITI 3 JIBOMANATHOIO CTPYKTYpPOIO 301IbIIMAIOCS 3 45
1o 67. OToX, aHAJI3YIOYH 1CTOPiI0 PO3BUTKY TapiaMEHTaPU3MY, CITif
3a3HAYUTH, IO Y OIJIBIIOCTI BUTIA]IKIB YCKIIaIHCHHS CTPYKTYPH 3aKO-
HOJaBYOTO OpPTaHy CBITYHUTH PO BUCOKHUH PiBEHBb PO3BUTKY JCMOKpa-
Tii Ta TPOMaJSTHCHKOT CBIIOMOCTI CyCITUTBCTBA, SIKE 1 JeNerye mapia-
MEHTY JTIOCHUTH ITHPOKI IOBHOBAKECHH ¥ c(hepi 3akoHomaBCTBA[2].

BaxmmBo 3a3Ha4uMTH, 10 TOJNITHKO-IIPABOBHH CTATyC Tajar BiJ-
pI3HSIETBCS 1 JOCTaTHBO sickpaBo. KiacmuHa CTpyKTypa JABOTajar-
HOI CHCTEMH 3aKOHOJABYOro opraHy Buaiisie Buily nanaty (Cenar) i
HWDKHIO TTAJIaTy, epiia 3 sIKHX Ma€ KIF0Y0Bi MOBHOBAKEHHS Y 3aKOHO-
JIABYOMY TIPOIIECi, OCKIILKM BOHA 3aTBEPIKYE MOJaH1 HUKHBOIO Ta-
JIATOIO 3aKOHOTPOEKTH, a00 MOXKE, HABIIAKH, BIAXWINTH 1 BiJIPaBUTH
Ha JIOOTIPAIFOBAHHS UM MTEePETIIsi/.

3Buyaitno, CeHat Tek MOKe MaTH Pi3HUH BIUIUB: CUIILHUH Ta c1a0-
Kui. Y TiepiioMy BUMAJKY Hjie HEpIBHUN PO3MOALT TOBHOBAaXXEHBb MiK
nanaramu, BepxHs manata mae OUIBIINI BIUIMB SIK 1 B TOMITHIHOMY
IJIaHi, TaK 1 B 3aKOHOAABYOMY. Y JPYTroMy XK BHUITJIKy — IOBHOBAYKEH-
HS 1 pO3IIOMLT TTajaT Hade AYOIIOETHCS, 1 Taka OCOOIMBICTh BiTHOCHH
najar nojisirae y ix piBaocti. Hanpukian, skinio CeHar € CHIbHOIO
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BepxHbOo10 manaroro, To BiJ HOTO pillieHHs OyJie 3aIe)aTy IPUHHITTS
3aKOHOITPOEKTY, a OT, Ko CeHaT — ciradka rmajnara, T0 y JaHii cuTya-
1ii 0OMIBI TTAJIaTH MYCSTh MIWTH KOHCEHCYCY IJISl IPUUHSTTS TICBHOTO
pimenss| 1, c.94].

He Tinbku Bin BrumBy BepXHbOI manatu 3alie)kUTh TPaMOTHA Ta
HaJarojpkeHa po0oTa 3aKOHOAABYOTO OpraHy. Tpeda po3yMmiTH, IO
JIOCUTHL YacTO, BCI iHIIIATUBY 100 HOBHUX 3MiH B YHHHOMY 3aKOHO-
JTABCTBI MMOCTYNAIOTh, TIEpIII 3a Bce, BiJ HMKHBOT manaru, OCKIJIbKY 11e
il o/iHa 3 OCHOBHUX (DYHKIIi}. 3BUYAIHO, SIKIIIO CUCTEMa J[BOTIAJIaTHA,
TO MIX IMajaraMu icHye po3noait GyHkimii. Hampuxiran, sikimo Huok-
HS TTajlaTa po3IOIiIsIe OIOMKET AeprkaBH, (OpMy€e BHUIII BUKOHABYI Ta
CYZIOBI OpTaHH, 31HCHIOE KOHTPOIIb 32 JISUTBHICTIO YPSITY, TIOCAT0BUX
oci0 Tomio, To CeHat, y CBOKO 4epry, BU3Ha4ae OCHOBH BHYTPIITHBOI
Ta 30BHIITHBOI MO THKH, HOTO 000B’ 30K OpaT yqacTh y ii 3MiHCHEH-
Hi Ta peaizariii, a TakoX — 3aTBEPIKYBATH 3aKOHH.

Bapto 3BepHyTH yBary Ha Te, 110 1 npeAcTaBHuku CeHary, 1 mpe/-
cTaBHUKU HrxHBOT Tanatu oOuparThest mo-pizHoMy. OTOXK YieHaMu
Bepxnpoi nanatu € abo apucTokparis (exira), abo MpeCcTaBHUKA pe-
rioniB (Benuka bpuranis Ta Itanis BigmosinHo). I1pencraBanku Ce-
HaTy 001iMarOTh MOCAy JOCHTh JJOBIO, 8 MOXKYTh 1 IOBIYHO; KIJIbKICTh
CEHATOPIB B pa3y MEHINA, HiXK MpeicTaBHUKIB HikHbOI manaru; 1o
HUX CTaBIIATHCS BHCOKI BUMOTH; Y HUX BHIIUHN BIKOBUI MOPIT; SKIIO
IIe TIPEACTaBHUKN 00JacTei, OKpyTiB, IMTAaTIiB, TO IIe, B CBOIO UEPTY,
ABHINY€E IAHCH PEerioHaM BUCBITIIOBATH MPOOJIEMH UM iHTEpecH Toi
YM 1HIIOT a/JIMiHICTPATUBHOI OJMHUIIL Y JCpKaBl HA OJHOMY 3 HalBH-
mwx piBHiB. [l{omo uneniB HmwkHbOI manatu, To: y HUX HIKYHNA BiKO-
BHH TOPIT; iX OLTBIIA KiTBKICTh Y MTApIIaAMEHT1; MOXIJIHBICTE MIPSMOTO
0OWpaHHS IUIIXOM BHOOPIB; BOHH MAalOTh MOXKJIMBICTD MPEJICTABISATH
iHTEepecH maprii, y AKii € ygacHukoM Tomio. Lli ocHOBHI BiIMiHHO-
CTi 1at0Th 3MOTY KpaiuMm, 3 OUTBIIO KBaTi(iKaIli€ro, HABUYKAMH Ta
YMIHHSMH, TIPaIiBHUKAM 001iMaTH MTPECTIHKHIIT Ta BiAMOBI MaTBHITIT
ocajiu, 0 MOKa3y€e Ha ICHYIOUMH BEKTOp Kap €PHOTr0 PO3BUTKY Ta
CaMOBJIOCKOHaJICHH:I[ 6, ¢.136].

BapTo BkazaTu Ha TUIIOCH Ta MiHYCH OJTHOTIAJIATHOTO Ta JIBOTIAJIAT-
HOTO TapiamenTy. [lo mepeBar oHOMATaTHOI CHCTEMH MOXKHA BiHE-
CTH TaKi XapaKTEPUCTHKH sK: MOOIIbHICTh, CKOHOMIsI KOIITIB Ha I10-
JIaTKaX, JIETKICTh OCBOEHHS; JIO HEAONIKIB — MOCIIX, HEOOJyMaHICTh,
iHKOIH HempodecioHaNbHICTh. [l0 TepeBar 1BOMalaTHOT CUCTEMH Bil-
HOCSATD: 30CEepeIKESHUI TIPOITeC 3aKOHOTBOPECHHSI, TpodeciiiHiCTh, T0-
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MOBHEHHSI CHCTEMH «CTPUMYBaHb 1 TPOTHUBAT»; 0 HEIOMIKIB — OLIbII
MTOJIATKH, CIIOBUTEHEHHS 3aKOHOABYOTO TIPOIIECY TOIIO.

Croromni cepem 0araTbOX HAyKOBIIB OOTOBOPIOETHCS THUTAHHS
BIIPOBA/DKEHHSI B YKpaiHCBKE MPAaBOBE Ta 3aKOHOJABUE TIOJIE CTPYK-
TypH JBomajaTHoro napaamenty. Tak, 1. CioBchka BUCyBa€ Taki mo-
3UTHBHI apTyMEHTH MIOJI0 3alpOBa/DKCHHS B YKpaiHi JIBOIAIaTHOTO
mapiJaMeHTy, a came: JBOMAaJlaTHAa CTPYKTypa MapiaMeHTy CIIPHsE
IITUPOKOMY B3aEMOKOHTPOJIO, CIIBIIpAIll MaJiaT, 1110 MiJABHIIY€E BiAIO-
BiJIQJIBHICTh JISMYTATIB; JBOIMAJIATHUI NapIaMeHT OlJIbIIE BiAMOBIIa€E
BUMOTaM TPO(ECiHOTO MPEICTABHUIITBA; JBOTIAIIATHHNA MaplaMeHT
3MEHIITye KOH(ITIKTH MK TTapiIaMeHTOM i BUKOHABYOIO BIAA00 (yps-
JIOM); TIOJAUT Ha JIBI IajiaTd € TapaHTIE MPOTH «aBTOPUTAPHOCTIM
napJIaMeHTy; ABOTIaJIaTHUM MapliaMeHT He JIMIIE BUPakae 3arajbHoO-
HapOJIHI iIHTEpeCcH, a i € OPraHOM TEPUTOPIATHHOTO MPEICTABHUIITRA,
SKUW TIPEICTABIsE THTEPECH MICIICBOTO CAMOBPSTyBaHHS TOIIO[4,
c.189].

HayxoBeup P. MapTuHiok BBaxkae, 110 «B YKpaiHi Hikonu He OyIio
JIBOTTAJIATHOI TApIaMEHTChKOI CHCTEMU; IO TapJaMeHTy Ha JIBi
rajaTé O3Haya€ BBEACHHS €JIEMEHTIB (elepaTUBHOTO JIEeP’KaBHOTO
YCTPOIO; CTBOPEHHS OCOOJMBOI MajaTH, IO MPEACTaBisie 00JIacHi
1HTEepeCH, MOXKe JIETKO MPHU3BECTH 10 MiIPUBY €THOCTI YKpaiHu Ta
CIpo0 CTBOPUTH TIPIOPUTET MICIIEBUX IHTEPECIB HaJ 3arajibHONEp-
kaBHUMIY [3, ¢.100]. BaxxmuBoro ymMoBor0 e(eKTHBHOCTI (DyHKITIO-
HYBaHHS JIBOIIAIIATHOTO MapJIaMeHTy MOBHHHA CTaTH YiTKa i mpo3opa
KOHCTHTYLiHHa Tpoieaypa oro popmyBanHs. TiIbKY allONiTHYHICTD
BEPXHBOI MMajaTu MOXe OyTH CTPUMYIOUNM €JIEMEHTOM YCiel cuctemMu
OpraHiB Jep>KaBHOI BJIaJIH.

TakuM 9YMHOM, JTyMKH HAYKOBIIiB IIOJI0 MOXJIMBOCTI 3aIIPOBa [KEH-
Hsl IBOTIANIATHOTO TapiiaMeHTy B YKpaiHi pi3HsTbesi. ChOrosHi uepes
BIICEKOBY arpeciro pocii, 3BU4aifHO, apryMeHTH «IIPOTH» € OLIBII Tie-
PEKOHJIMBUMH, OCKIJIBKH 3allpOBaPKEHHS ABOMAIATHOTO MApIaMeHTy
MaJIo O ckopilie HeraTuBHI Haciaky. [IpoTe y mepcreKkTuBi moyo me-
pexony 1o Oikamepainizmy, MaOyTh, Oyi10 O TOLITBHUM Ta HEOOXiAHUM.
Lle mosicHrOETBCSA, 30KpeMa, e(DeKTUBHUM iICHYBaHHIM J[BOIIAJIaTHOTO
TapJIaMeHTy B 0araTbOX CY9acHHUX YHITApHUX JIeprKaBax.
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IVBUIBHE ITPABO I HIVBUIbHUN ITPOIIEC;
CIMEVHE ITPABO; MIDKHAPOIHE ITPYBATHE
ITPABO

NMPABO HA IOHOPCTBO AK OCOBUCTE
HEMAWHOBE NPABO ®I3MYHOI OCOEMU

AHHIOK [].B.

lMpukapriamceKuli HayioHanbHUU yHigepcumem iMeHi
Bacuns CmegaHuka

3rigHo 3i cT. 290 LK Ykpainn ogHAM i3 0cOOMCTHX HEMAHOBUX
npaB (izngHOi 0co0H, 10 3a6e3meuyIoTh il MpUpoIHE ICHYBaHHS, €
mpaBo Ha TOHOPCTBO [7]. Y 2018 — 2020 pokax HOpMaTHBHO-IIPABOBA
0a3a, sKa peryiroe BiIHOCHHH y cdepi JOHOPCTBA 3a3Hajla CYyTTEBUX
3MiH: Ha6yn1/1 YMHHOCTI 3aKOHK YKpainn «IIpo 3acToCyBaHHs TpaH-
CIUTAHTAIlIT aHATOMIYHMX MarepiajiiB JIIONUHI» (Hajgani — 3akoH Mpo
TpaHCHJIaHTaHiIO) [5] Ta «IIpo Gesmeky Ta SKICTh TOHOPCHKOI KPOBI
Ta KOMIIOHEHTIB KpOBl» [4]. 3 oy Ha OHOBJIEHHS! YUHHOTO 3aKOHO-
JIaBCTBA Ta y 3B A3KY i3 BATOMICTIO 3HAYCHHS TPAHCILIAHTALLIT AK METO-
Ny JTIKYBaHHS, JOCII/PKEHHS TPABOBHX TIOJIOXKEHbB, SIKI 320€31e4yI0Th
pearizanito Gpi3HuHIM 0COOaMU MpaBa Ha JJOHOPCTBO € aKTyaJ bHUM.
3aKOH PO TPAHCIUTAHTALIIO BU3HAYAE 2 BH/IM JJOHOPCTBA: IIPIKAT-
TEBE JOHOPCTBO Ta MOCMEPTHE TOHOPCTBO, pealizallisl IKUX Ma€ CBOI
ocobmuBocTi. AHami3 momoxkenb cT. 290 LUK Vkpainn mae mincraBu
CTBEPJUKYBATH, IO 3MICT MpaBa Ha JJOHOPCTBO MOJIATAE Y MOKIUBOCTI
CTaTH JIOHOPOM OpTaHiB, KPOBi Ta IHIIMX aHATOMIYHHUX MaTepialliB 3a
KUTTS (IPHKUTTEBE JOHOPCTBO), & TAKOXK JATH 3TOAY Ha BUIIyUCHHS
3 HOTO TiJla OpraHiB Ta IHIIMX aHATOMIYHMX MarepialiB, y pasi Horo
cMepTi, abo, HaBIIaKH, 3a00POHHUTH TaKe BHIYUYCHHS. BaxuBo 3a3Ha-
YHUTH, 110 3MIHM 3aKOHOAABCTBA y cdepi JOHOPCTBA HE TOPKHYIHUCS
«TIPEe3yMITIii He3rou», ocKuTbke 4. 2 cT. 290 LK VYkpainu 3amumm-
J1acsi HE3MIHHOIO: B3SITTSA OPTaHiB Ta iHIINX aHATOMIYHUX MaTepiajiB 3
Tina $i3uvHOI 0co0H, siKa IIoMepiia, He IOMyCKAEThCs, KPiM BUTIAJIKIB
1 B IOPSAKY, BCTAHOBJICHUX 3aKOHOM.
BianoBigHO 10 MONOKEHD YHHHOTO 3aKOHOIABCTBA TPAHCILIAHTA-
Iist MOKe 3/IFICHIOBATHCS 338 HAsIBHOCTI TaKMX YMOB: 1) HasBHICTH Y
JIOMUHNA MEINYHUX TOKa3aHb, SIKi MiATBEPIIKYIOTh MOKIUBICTH OYyTH
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ITpaBo Ha TOHOPCTBO AK 0COOKMCTE HEMaltHOBE NPaBo (Bi3MIHOi 0cOOH

noHopoM. Taki mokazaHHsSI BH3HAYalOThes (PaxiBISIMU-JIIKApSIMU 1 iX
CYTb 3BOJUTHCS JIO TPUIATHOCTI aHATOMIYHUX MarepialiB JOHOpa s
TpaHCIUTAHTAMIT IHIIIN JIFOMUHI (BIACYTHICTH XBOPOO, IITKIITTUBUX 3BH-
YOK Ta 1HIIHX TIEPEIIKo/); 2) HAsSBHICTh 3TOJIU, SKa BiJIIOBi1a€ BUMO-
raM 3aKoHOJaBcTBa [6, c. 104].

3roxa Ha BWJIyYEHHs OpraHiB Ta IHIIMX aHAaTOMIYHUX MarepiajiB
TAETHCST TOHOPOM Y BU3HAYCHiH 3akoHOM (opmi. Dopma HamaHHS
srofu BusHauaeThest [locranoBoro KMY «IIpo nesiki mutaHHS pea-
mizanii 3akony Ykpainu «IIpo 3acTocyBaHHS TpaHCILIaHTalii aHAaTo-
MIYHHUX MaTrepialiB JroauH» Big 27.12.2018 p. Nel211 [2]. Biamnosiza-
HO 10 HOopM Iri€i [locTaHOBYM AOHOP MOBUHEH TMOMATH 3asBY Y (hopwmi,
BCTAHOBJICHIM UM 3aKOHOM i3 yciMa 3aITOBHEHUMU peKBisnTaMM
Taka 3asBa miANUCYETHCS JIOHOPOM i He moTpedy€e HOTapiaIbHOTO TO-
cBiqueHHs. Ha namry JYMKY, ITiX1]T TIIO/IO SIKOTO 3T0fIa Ha JOHOPCTBO
opOpMIIIETBCS Yy MPOCiii MHCEMOBINH (Gopmi TToTpedye TOTATKOBOTO
MPaBOro aHaii3y Ha MiJICTaBl MPAaKTUKU 3aCTOCYBAaHHS TpaHCILIAHTA-
il SIK METO/Y JIIKYBaHHS.

UMHHUM 3aKOHOAABCTBOM BCTaHOBJICHO, IO JIOHOPOM KpOBI, ii
KOMIIOHEHTIB, a TAKOXK OPTaHiB Ta 1HIINX aHATOMIYHUX MaTepialiB Ta
PENPOAYKTHBHUX KIIITHH Ma€ MpaBo OyTH JIMIIE TIOBHOJITHS Ji€3/1aT-
Ha QizuuHa ocoba. llomo ocib, sxi He gocsmm 18-piyHOrO BiKY, TO
BOHH MOXYTh OyTH KMBHM JIOHOPOM T'€MOTIOCTHYHHUX CTOBOYPOBHUX
KJIITHH BiJIITOBITHO IO 3aKOHY.

Ciii HaroJIOCUTH, 10 3aKOHOM IMPO TPAHCIUIAHTAIKD BU3HAUCHI
MeBHI BIIMIHHOCTI y peani3alii mpaBa Ha JOHOPCTBO MAJIOJITHIMU Ta
HEIMOBHOJIITHIMU 0cobamu. BigmosinHo 1o a03. 3 4. 4 cr. 14 3akoHOM
PO TPAHCIUIAHTAIIIO, SKIIO IOHOPOM T€MOTIOETHYHHUX CTOBOYPOBUX
KIIITHH € 0co0a, sika He ocsria 14 pokiB, 3rojia Ha BUUTyYeHHS Y Hel
TeMOIOETUYHUX CTOBOYPOBUX KIITHH HAJAa€ThCs y MUCHBMOBOMY BH-
s 11 GaTbkaMu a00 THIIMMU 3aKOHHUMH TPEICTaBHUKAMU I1i€i 0CO-
O0u. Buxozsam i3 3MicTy IIi€i CTaTTi, IPaBo Ha JOHOPCTBO MAIOTITHHOL
0CcOo0M peasi3yeThes ii OaTbKaMy 4K 1HIIUMHU 3aKOHHUMU TIPEJCTaB-
Hukamu. [le 00yMOBITIOETHCSI BIKOBUMH Ta TICHXOJIOTTYHUMH OCOOITH-
BOCTSIMH OpTraHi3My JUTHHH, sIKa B CHITY TAKUX 00OCTaBUH HE MOXeE JI0
KIHIIS YCBIIOMITIOBATH BC1 pU3UKHU 3MIHCHEHHS TPaHCIUIAHTAIII].

3 momsiAy MPaBOBUX IIIXOJIIB IIOJI0 peatizallii mpaB MajIoMiTHIMU
ocobamu - 1e Biamoinae nojoxkeHHsaM ct. 272 1K Vkpainu. [Ipote
TaKU{ TiAX1]] HEOMHO3HAYHO CIPUHMAETHCS HAYKOBISIMH, SIKi 3 I[HOTO
MIPUBOY 3a3HAYAIOTh, 0 YHHHE 3aKOHOIABCTBO MO-CyTi Hajae O0aTh-
KaM MOXKITHBICTb «PO3TMOPSKATUCS TIJIOM (YaCTUHOIO TiJIa y BUIVISI
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TeMOIOETUYHUX CTOBOYPOBHUX KIITHH) iXHbOI MaJlONITHBOI TUTHHH,
IO JICLIO0 CYNEPeYnTh IpaBuiiaM (GOpMabHOI JIOTIKH, ajie, BOAHOYAC
€ TIpaBOMipHOIO MoBeiHKo0 [3, ¢. 136-137].

[{omo HEMOBHOMITHIX 0Ci0, TO BiAMOBIAHO 10 a03. 4 4. 4 cT. 14 3a-
KOHY MPO TPaHCIUIAHTAIII0, SIKIIO TOHOPOM I'eMOMIOETUYHUX CTOBOY-
POBHX KJIITHH € 0coba BikoM Bij 14 mo 18 pokiB, 3royia Ha BHITy4eHHS
y Hel reMOIIOETHYHUX CTOBOYPOBMX KJIITHH HAJAETHCS HEIO, a TAKOK
i OarbkaMu a00 IHITUMH 3aKOHHUMH TPEJACTaBHUKAMU I1i€T 0COOH y
MUCbMOBOMY BHITIsAI. OTiKe, MpaBo Ha JOHOPCTBO HEMOBHONITHIX
0Ci0 € 0OMeKeHNM, OCKITbKH BOHU MOXYTh HOTO peaji3yBaTH TiTbKU
3a 3rO/I0K0 CBOIX OaThKiB. JlaHe 0OMEXECHHS TEK 3yMOBITIOETHCS BIiKO-
BUMH OCOOJIMBOCTSIMH IICUXOJIOTIYHOTO CTaHy JUTHHU Ta 00CSTOM ii
J€30aTHOCTI, Y 3B’SI3KY 3 UMM MOTPIOHO OTPUMATH 3roAy OaThKiB UM
IHIIMX 3aKOHHUX MPECTaBHUKIB [1, c. 34].

OkpeMo CiIi 3BepHYTH yBary Ha CHTYaIlito, KON 0coda — TOTeH-
HiHHANA TOHOP 32 KUTTS HEe 3po0uIia BOJICBUSBIICHHS 1 HE BUCIIOBHIIA
CBOET 3T0/IM UM HE3TOAM Ha 3[1HCHEHHSI TpaHCIIaHTAallii. 3aKOH BU3Ha-
4ae, M0 Yy pa3i BiICYTHOCTI BOJEBHUSBICHHS OCOOHM IIOAO MOCMEPT-
HOTO JIOHOPCTBA, TO 3Tofla Ha BWJIYUCHHS aHATOMIUHMX MaTepialliB
3aMUTYETHCS Y OAHOTO 3 MOJPYXOKS a00 B OJJHOTO 3 OJIM3BKUX POJH-
4iB moMep:oi ocodwu. [1ig OMU3bKuME poauuamMHu CIIifi pO3yMiTH AiTeH,
0aTbKiB, a TAKOXK PIIHUX cecTep Ta OpariB. Y pasi iX BIACYTHOCTI 3ro-
Jla 3aIATYEThCS Y 0C0o0M, sika 3000B’s13a1acs IOXOBATH TTOMEPITY 0CO-
0y. OTxe y pasi, Koiau 0coba, sika momepra, MpaBo Ha JOHOPCTBO 3a
KHUTTS HE peaizyBalia, TO YMHHE 3aKOHOAABCTBO 3aKPiIUIIOE MEXaHi3M
3MIIHCHEHHS TOCMEPTHOTO JIOHOPCTBA OPTaHiB Ta 1HIINX aHATOMIYHUX
MaTepialiB IIOMEPIIOTo 3a 3roA0r0 0ci0, Bu3HaueHnx 4. 11 ct. 16 3axo-
HY NP0 TpaHCIUIaHTaIlil0. Taka HOpMa He Y3rOJDKYEThCS 13 3arallbHIM
ITiJIX0ZIOM peastizaiii 0COOUCTHX HEMAHOBUX MpaB (hi3MUHOI 0COOH,
OCKIJIbKM BOHU HaJIeKaTh KOHKPETHiH 0c00i, TICHO OB’ sI3aHi 3 HEIO 1
€ TaKUMH, 10 0co0a 3MIHCHIOE X CAMOCTIHHO 3 ypaxyBaHHSM II0JI0-
eHb cT. 272 LK Ykpainu.

Takox, 3rizno HopM [ToctanoBn KMV «Ilpo aeski nuraHHs pea-
mizanii 3akony Ykpainu «lIIpo 3acTocyBaHHs TpaHCIUIaHTalii aHaTo-
MIYHUX MaTepiajiB JIoAuHI» (QiznaHa ocoda MOXKe ITOATH 3asBY PO
MIPU3HAYCHHS TOBHOBAYKHOTO IMPEJICTABHUKA, SIKUH TICIISl CMEPTi 0CO-
01 HagacTh 3roy Ha BUWIy4eHHs 3 ii Tijla aHaTOMIYHUX MaTepialiB 1uis
TpaHCIIaHTaIlii a00 BUTOTOBJICHHs OioiMInTaHTaTiB. Ha Hamny qymKky,
TaKW# Miaxig moTpedye T0IaTKOBOTO aHai3y, OCKiTbkH HopMaMu LK
VYkpainu He nepe0aueHo MEXaHi3M JIeIeTyBaHHs 1HIIH TOBHOJITHIM
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i mie3gatHii 0co0i 3MiHCHEHHSI 0COOMCTUX HEMAWHOBUX TpaB (iznd-

HO1 0CO0H.

[TimcymoByIOUM, MOXHA 3a3HAYNTH, IO TTPABO Ha IOHOPCTBO € TUM
0COOMCTHM HEMallHOBHUM TIpaBOM, peaizyroud ske (izndHa ocobda
3a0e3redye npaBo Ha KUTTA HIIOI (i3udHOi 0cOOU, OCKIIBKH Opra-
HU Ta iHII aHATOMIYHI MaTepiand, sKi BHIIyYalOThCS 3 Tija JIOHOpa
3aCTOCOBYIOTHCSI B TIPOIIECi TPaHCIUIAHTAIi, JO3BOJSIOTH JOITOMOT-
TH OJLy’KaTH, 1 9aCTO, BPSTYBATH KUTTS ocoOu-penumieHTa. [IpaBo Ha
TpaHCHJ'IaHTaLIiIO peani3y€TbcsI OIIIXOM HadaHHA HpI/DKI/ITTeBO'l' 3rogu
BiJl camoi JIFOAMHA a00 3Tl POIUUIB IMICHs il CMEpTi, a TAaKOX MPH
3T0/li TOBHOBAYKHOTO MPEICTABHUKA OCOOH, TIPU3HAYEHOTO ITOTCHITIH-
HUM JOHOPOM 3a KUTTH.
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NPOBNEMU BUSHAYEHHS KPUTEPIIB
ICTOTHOCTI MOPYWEHHA YMOB JOITOBOPY

bnusHrok B.M.

lpukapriamceKuli HauioHanbHUU yHigepcumem iMeHi

Bacuns CmegpaHuka

YMOBHU JTOTOBOPY € Ba)KJIIMBHMH TIPABOBHMH 1HCTPYMEHTaMH, IO

PETYJIIOITh B3aEMOJIII0 MIXK CTOPOHAMH, IIPOTE HE 3aBIKIAU MOXKIIUBO
25



Bnusniok B.M.

YHUKHYTH iX MOpyIieHb. BU3HaUeHHS KPUTEPIiB ICTOTHOCTI IMOpY-
IIEHh YMOB JIOTOBOPY € aKTyaJIbHOK) TEMOIO B JIOKTPHHI IIHBLIEHOTO
mpasa. Lle 00yMoBIIeHO THM, 11O TIOPYIIIEHHS YMOB JIOTOBOPY MOXKeE
MaTH 3Ha4HI HEraTUBHI HACIIIKY JIsl HOTO CTOPIH.

SIKIO WAeThes MPO ICTOTHI MPABOMIOPYIICHHS Y IIUBUTLHOMY TIpa-
Bi, TO HUMHU, BianoBigHO 10 cT. 651 LK Vkpainu, € Taki mopyiieHHs
JIOTOBOPY, 32 HAasIBHOCTI SKWX OJHA CTOPOHA 3aBIa€ ITKOAW, a iHIIa
Yepes 1Ie 3HaUHOI0 MipOro 1M030aBISIETHCS TOTO, Ha 1110 BOHA PO3Paxo0-
ByBaJa pH YKJIaJeHHI BiAMOBiAHOTO ToroBOpY [1].

[ToHATTS «iCTOTHOCTI» Yy TOPYIICHHSX IUBLIBHUX 3000B’sI3aHb €
OIIHOYHHUM, TOOTO OMUCYIOTHCS JIHIIIE 3arajibHi O3HAKH TAKOTO TIOPY-
meHHs 0e3 ix KoHKperu3allii. Bifrak, KO0 BUHUKAE CITip, TO ICTOT-
HICTh TIOPYILIEHHSI YMOB JJOTOBOPY y KO)KHOMY BHIAAKY OyZe OLiHIO-
BaTHCs IO pi3HOMY. BapTo HarojgocuTy, M0 BCTAHOBUTH a0COIOTHI Ta
OITHO3HAYHI KPUTEPil iICTOTHOCTI TOPYIICHHS HEMOXKITUBO, alKe iCHY€
3aJIC)KHICTh HACIIIJIKIB BiJl KOHKPETHUX OOCTABHH.

3a 3mictom monokeHb 4. 1 cT. 626 LIK Ykpainu norosip — e jg0-
MOBJICHICTh JIBOX a00 OiNbIIe CTOPiH, sIKa CIPSIMOBYEThCS Ha BCTa-
HOBJICHHS, 3MiHy a00 TPUIMHEHHS ITUBITLHUX TIpaB 1 0OOB’S3KiB.
Bignogigao 10 ct. 6 LIK Ykpainu cTopoHH € BUIBHUMH B YKIIAJCHHI
JIOTOBOPY, BHOOP1 KOHTpareHTa Ta BU3HAYEHHI YMOB JJOTOBOPY 3 ypa-
XyBaHHSIM BUMOT 1100 Konekcy, iHIMX aKTiB IIUBLIBHOTO 3aKOHO-
JaBCTBA, 3BUYAIB J1JIOBOTO 00OPOTY, BUMOT PO3YMHOCTI Ta CIIpaBeI-
JUBOCTI(MTPUHIIUTT cBOOOAM JoToBOPY) (cT. 627 LIK Ykpainm).

VY pasi iCTOTHOTO MOPYLIEHHS! YMOB JOTOBOPY OJHIEI0 CTOPOHOIO,
HIIIa Ma€ TPaBO BUMaraty Horo 3MiHM a0o K po3ipBaHHS y cyadi (3a
PIIEHHSAM CyAyY), Ta B IHITHX BUTAAKaX, SKi MIPSIMO BCTAHOBITIOIOTHCS
B JIOTOBOpi 200 % y 3aKOHI.

Jnst 3’scyBaHHsI CYTHOCTI JTOCTIIXKYBAaHOTO TMOHSTTS, HEOOXiTHO
PO3IISIHYTH KPUTEPil iCTOTHOCTI TOPYIIICHHS YMOB JIOTOBOPY, HaBeIe-
Hi Bemmuxoro [Tanmatoro BepxosHoro Cymy y mocTaHoBi Bix 16 mr0TOTO
2021 poxy [2].

1. 3nauna mipa. Y nMBiIbHOMY 3aKOHO/IABCTBI BKA3y€ThCS, IO CTO-
pOHa M030aBISETHCS TOTO, HA III0 BOHA OUiKyBasia y 3Ha4Hii mipi. Lle
TTOHSATTS TAaKOX € OIIHOYHUM, TTPOTE BY>KIHMM Y 3MICTi Y ITOPIBHSAHHI 3
ICTOTHICTIO. 3arajioM CIJIOBOCIIONYYCHHSI «3HaYHA Mipa» BUKOPUCTO-
BYETHCS Y MOBJICHHI TOJIi, KOJIU 0c00a X04€e TIepeIaTH IEBHUH CTYITiHb
YOroch. Y HAIIOMYy BUTAJKY Il O3Ha4ae, M0 MOPYIICHHS YMOB JI0-
TOBOPY TIPHU3BOAUTDH IO TOTO, IO iHITA CTOPOHA MO30aBISAETHCS OUi-
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KyBaHoro. OTe, Mepil 3a Bce MOTPIOHO BCTAHOBUTH sika Oynia MeTa
YKJIaJIeHHS IOTOBOPY, 00 3HATH, YOTO M030aBISEThCS 0CO0a.

Hampuknan, 3a J0roBOpoM TIpo TEXHIYHE OOCITyTOBYBaHHS Ta
PEMOHT TpPaHCMOPTHOTO 3aco0y BHKOHaBelb MOBHHEH OyB y 13:00
12.11.2021 31iliCHUTH PEMOHT MAIllMHU 3aMOBHUKA, KM TIPAI[IOBaB
TaKCHUCTOM, MPOTE 3aMOBHUK TIOPYIIMB CTPOK i BUKOHAB PEMOHT Ha-
CTYITHOTO AHA. Y TaHOMY BHITAJKy BiIOYIHCS MOPYIICHHS TaKoi yMO-
BU JIOTOBOPY, SIK CTPOK 1 X04a 3MOBHUKY OyJia 3amo/iisiHa [KoJla, BOHA
HE BBaXaTUMETHCS icTOTHOIO. [IpoTe, Akmo 6 BUKOHaBeLb 31iHCHNUB
PEMOHT MaIlliHU Yepe3 JIBa THXKHi, TO, BiJIIOBITHO, 3aMOBHHK HE 3MIT
BHKOHYBAaTH CBOIO POOOTY BIPOJOBXK IIHOTO Yacy Ta BTPATHB CBiif 3a-
pOOITOK uepe3 BiZICYTHICTh aBTOMOOLIS. Y 1[bOMY BHUIIAJIKy 3aMOBHHK
mo30aBATECS 0a)XaHOTO y 3HA4YHIA Mipi 1, BIAMOBITHO, TOPYIIECHHS
YMOB JIOTOBOPY Y YaCTHHI CTPOKY BBOKATHMETHCS ICTOTHHM.

2. Po3mip 3aBmaHoOi iCTOTHUM TOPYUICHHSM IITKOAM, Yepe3 SKHM
MOTEPITiIa CTOPOHA HE MOXKE OTPUMATH OUiKyBaHe MPU YKJIaJIeHHi JI0-
TOBOPY.

[lIkoma — 11e meBHI 30MTKU a00 BTpaATH, SKi € pe3yJabTaTOM Hempa-
BOMIpHHUX JIiff TOPYIIHUKA. [CTOTHUM TOpYIIEHHSIM 3a3BHYail 3aBa-
€TBCSl caMe MarepianbHa MIKoJa, TOOTO MEBHI TPONIOBI YM MaWHOBI
30UTKH, SIKUX 3a3Ha€ IopuarndHa abo ¢iznuna ocoba. Yacto BogHOUaC
i3 TIOHATTSAM «IIKOJa» BYKMBAETHCS TOHATTS «30UTKW», a IHKOIH X
OTOTOXHIOIOTE. [linTpumyemo HaykoBmiB M. I1. Jonuuk, I. @. Ko-
BaJIb, SIKi 323HAYAIOTh, IO MOHATTS «IIKOJA» € ITUPIINM 32 TOHSTTS
«30UTKMY», aJpKe BKITIOUAE B ce0e HE TUTbKKA MaTepialibHy IIKOY, a I
1 MOpasbHy. 30MTKH, B CBOIO YEPTY, MMOPYIIYIOTh BUKIFOYHO MaifHOBI
Omara ocoou. Hammpukiam, 30MTKH MOXKYTh 3aBIaBaTHCS MaHy IIEBHOL
0co0Ow, a IIKo/Ia BXKE 3aBIaBaTUMEThCS JUIOBIH penyTaii [3, ¢.33].

Bapro naromocuty, 10 10 3aBAaHOI IIKOAU OyAyTh BXOAWUTH HE
JIUIIe peanbHi 30MTKH (Tak 3BaHI mpsiMi 30UTKH), TOOTO BUTpPATH,
SAKHX 0co0a BKe 3a3Hasia y 3B 3Ky 3 TIOPYIIEHHSM YMOB JIOTOBODY,
i ynyuieHa Burona (abo HerpsiMi 30UTKH), TOOTO JTOXOJH, SIKi 0coba
32 HOpMaJIbHUX YMOB MTOBHHHA OyJa OTPHMATH peaibHO, IPOTE Yepes
MOpYLICHHs BOHA iX He ofepxkye [4, ¢.10]. fAxuro x 3acrocyBaru Bu-
Ie3a3HaueHuil MPUKIIaa 10 JOTOBOPY MPO TEXHIYHE 00CITyrOByBaHHS
Ta PEMOHT TPAHCIIOPTHOTO 3aC00Y, TO YITYIIICHOK BHTOIOI0 BBAXKATH-
METhCSI 3apIuiarta BOJis, sIKy BiH HE OTPUMYBaB BIIPOIOBXK JIBOX THXK-
HIB Y 3B’SI3Ky 3 IOPYIIIEHHS yMOB JIOTOBOpPY BUKOHaBIeM. [IpoTe HasB-
HICTB JIVIIIE 3HAYHOT MIKOJIM HE MOYKE OyTH TIiICTABOIO JJIsi BU3HAHHSA
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MOPYIICHHS ICTOTHUM. Y TakOMY BHIIQJIKy MO)KE TPOCTO HACTaBaTH
MaTepianabHa BiIOBIIaTbHICTb.

3. IcToTHICTS TIPH CITIBBiTHOIIEHHI 3aITOISTHOT IIKOIX 1 TOTO, 110
ocoba Oakasa OTpUMATH y Pe3yJibTaTi BAKOHaHHS JoroBopy. Ha Hamry
OYMKY JaHUH KpUTEPiH € HAaBayKIIMBIIINM, aKe SKIIO, HE3BAKAIOUH
Ha MOPYLIEHHSI YMOB JIOTOBOPY, CTOPOHA OTpUMajia OakaHUH pe3yiib-
TaT, TO, BIAMOBIAHO, TaHEe MOPYIIICHHS HE MOXKHA BBa)KATH i1CTOTHHIM.
Hanpukia, sIKIIo 3a JJOrOBOPOM KyTIiBITi- -TIPOJAKY HOyTOYyKa mpojia-
Bellb 3000B’s13aHuil OyB ioro nepenatu 4 kBiTHs 2022 poky, mpoTe
TIPOCTPOYHB CTPOK i MEPE/IaB Oro HACTYIHOTO JHs, TO ICTOTHOTO MO-
PYLIEHHS YMOB JIOTOBOpY HE Oyze, OCKUIbKM 3HayHa IMIKoAa He Oyia
3aBJiaHa 1 MOKYIIeIh B IIHCHOCTI 3MIT OTPUMATH T€, YOTO OUiKyBaB MPH
YKJIQZICHH1 IOTOBOPY, IIPOTE 3 OPYIICHHSM CTPOKY.

BopHouac, six1io nokynieBi HOyTOyk OyB MOTpiOHUI 17 poOOTH,
a MpojaBelb NepenaB Horo, NPOCTPOUMBIINA CTPOK Ha MICAIb, y He-
CIpaBHOMY CTaHi, TOJIi BiINIOBIJHE TIPABONOPYIICHHS BBAKATUMETHCS
ICTOTHUM. Y IbOMY BHIIQJIKy MTOKYIIelb HE OTPHMaB Te, Ha IO po3pa-
XOBYBaB (CIpaBHUI HOYTOYK) 1 3a3HaB MIKOAM (KOIITH, SIKi BiH BUTpa-
THB Ha PEMOHT) Ta HEMPSMUX 30UTKIB (depe3 BiACYTHICTH HOyTOyKa
HE MaB 3MOT'H MIPAIfOBaTH, Ta HE OTPUMYBaB 3apO0ITHY TIIaTy) i TOMy
OYIKYBaHHMHU Ta OTPUMaHHI PE3yJbTaT Pi3HATHCS iICTOTHO.

4. Cy06’extrBHA cTOpOHA. [lesiKi HayKOBII BUAIISIOTH TAaKOX 1 hop-
My BHHH, SIK IPUYHUHY NOPYLIEHHS YMOB 10roBopy. To6T0 OepeTses 1o
yBark yMHUCHO Y4 Hi MOPYIIHMK HE BUKOHAB YMOBH JioroBopy. [Ipore,
Bce TakH, 3 HopMm LUK Ykpainu BumnmBae, mo BUHa MOpyIIHUKA YMOB
JIOTOBOPY HE BIUIMBA€E Ha HOTO iCTOTHICTh UM HEICTOTHICTH [5,c.203].

Ha ocHOBI BUKJIaieHUX NOJIOKEHb Ta 3 ypaxyBaHHSAM 3MicTy 4. 2
ct. 651 LIK Ykpainu MokHa BHOKPEMHUTH TaKi KpUTEPil iCTOTHOCTI 1M0-
PYLICHHS YMOB JIOTOBOPY:

1) mo30aBieHHs O4iKyBaHOTO Pe3yNbTaTy y 3Ha4HIA Mipi, depe3
MOPYIIEHHS YMOB JIOTOBOPY;

2) HasBHICTb IIKOAW, SIK HACHIJOK MOPYUIEHHS YMOB IOTOBOPY
(MO>Ke BUpayKaTuCs K y MPSIMUX, TaK 1 y HEMPSIMHUX 30UTKaXx);

3) ICTOTHICTB PI3HUII MIXK TUM, YOTO OUiKyBalsia 0co0a, yKIaJatoun
JIOTOBIp 1 TUM, III0 OTpHUMAJa.

OxkpiM TOr0, 3BaXKalO41 Ha Ty 00CTaBUHY, 1[0 Y 0arath0X BUIMAIKaX
MOPYIICHHS] YMOB JIOTOBOPY CTA€THCS came 3 BUHU KpeAUTOpa, porio-
HY€EMO JI0 KPUTEPiiB iCTOTHOCTI MMOPYIIIEHHS YMOB JIOTOBOPY BiJTHECTH
1 BUHY KpenuTopa.
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OAKTUYHI WWITHOBHI BINHOCUHMWA
OCOBJNINBOCTI CNAAOKYBAHHA 3A 3AKOHOM

BbnusHrok B.M.

HasyarnbHo-Haykosul ropuduyHUl iHemumym
lpukapramcbKo20 HayioHansHo20 yHigepcumemy
imeHi Bacunsi CmeghbaHuka,

[MuTaHHs MO0 CHIAJIKyBaHHS 32 3aKOHOM NpU (DaKTHYHHX IILTF00-
HUX BiJIHOCMHAaX HaOyBae BCe OUIBIIOI aKTYaJbHOCTI Y CydacHOMY
cBiTi. [lenani wacrinie mapu BiAMOBISIOTHCS Bif odiniiiHOro odopm-
JICHHS 1X BITHOCHH Ta CTAIOTh MPUXHILHUKAMH CITITLHOTO MPOXKHBAH-
Hs 0e3 yxiraneHHs nuro0y. @akTHdHI TUIF0OHI BiTHOCHHH (TOOTO CTO-
CYHKH MIX MapTHepamH, siKi He 3apeecTpoBani B 0pilliitHOMY mUTI001)
HE MalOTh IOPUIUYHOTO CTaTycy, TOMY MpaBHia ClaJKyBaHHS, BCTa-
HOBJICHI 3aKOHOM, HE 3aCTOCOBYIOTBCS JIO TAKUX BiJHOCHH.

301IbIIeHHST KUTBKOCTI (DaKTHYHUX TITIOOHUX BiTHOCHH ITOB’s13a-
Ha 3 TUM, IO Cy4YacHa MOJIOJb Ma€ OUIBIITY c1306o;1y BHOOpPY CBOTO
JKUTTEBOTO IUISXY, BKITFOYAI04H BUOIP POPMH CTOCYHKIB 3 TAPTHEPOM.
QakTHIHAIA 100 MOXKe GyTH JUIs HUX OLIIBII 3DYYHHM BapiaHTOM,
110 TO3BOJISIE 30eperTh OLTBITY CBOOOMY Ta THYYKICTh Y CTOCYHKAX.

Ha »anp, Ha 1aHuil yac He iCHY€ HOPMaTHBHOTO BH3HAYEHHS T10-
HATTA « (pakTHyHi nuTio6Hi BigHocuamy. Y.1 c1.74 CKY nuie Bu3Ha-
4ae craryc MaiiHa Takux ociO[1]. B Haymi, naHi BiJTHOCHHU Ha3WBa-
FOTh PI3HUMH TepMiHAMHU: KOHKYOIHAT, MUBITHHUHN MITI00, (aKTHIHII
o6 Tomro. [Ipote, He Bei HAYKOBIT IOTO/PKYIOTHCS, 11O Il TEPMiHU €
cuHOHIMamMu. M. SIIKOB BKa3ye, 10 KOHKYOiHAT CTOCY€ETHCS BUKIIIOY-
HO OCOOHMCTOTO KUTTS JIFOMUHU Ta € 3AJICKHUAM Bij 11 BOJNI Ta TOTO,
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sIK BOHa Oyaye 1i BimHOCcHHH. ToMy nep>kaBHE BTpy4aHHS B IIi BiTHO-
CUHH, Yepe3 BCTAHOBJIICHHS MPABOBOTO PETYIIOBAHHS, SIK 1€ 3po0Ie-
HO IS CIMEWHHX BiJHOCHH, € HETIPUHHATHUM Ta HEOOT PYHTOBAHIIM.
®dakTuyHi NLTFOOH] BI/IHOCHHU, B CBOIO YEPTY, € B3aEMUHAMHU MiX OK-
PEMHMHU JIIONBMHU, SIKI OyAyIOTh iX Ha MijcTaBax, sSKi BOHH BCTAHOB-
JIIOIOTH Ta MOTOKYIOTh Mk coboto. Tomy, om0 iXHIX OCOOUCTHX,
MaifHOBHX Ta XUTJIOBHX TPaB, IPABOBE PETYIIOBAHHS MIOBUHHO IPYH-
TyBaTHCS HA 3arajJbHUX IUBUIBHUX 3aKOHAX[2].

3.B. PomoBchKka posmisaae pakTHYHI BiTHOCHHH YOJIOBIKa Ta JKiH-
KW BUKITIOUHO SIK CiMeiHMIA coto3. BoHa 3a3Havae, 1o € HenmpuiHAT-
HHUM HaJaHHS Y0JIO0BIKY Ta XKIHIII, SKi

SIKIIO TOBOPHUTH TPO CHAIKYBaHHS 3a 3aKOHOM TPU (haKTHUHUX
IUTFOOHUX BiTHOCHHAX, BAPTO IEPII 33 BCE HATOJIOCUTH 0 BOHO BijI-
OyBatuMeThCs 3a yepramu. Ha nanwuii 4ac, 3aKOHOaBUO 3aKPIIJICHO 5
4epr crajKyBaHHS 3a 3akOHOM. J[o "eTBepToi depru, BiAIOBIIHO J0
CT. 1264, BXOIATh OCOOH, SIKI MPOXKHMBAJHU 31 CIAIKOAABIIEM OJIHIEIO
CiM’ €0 HE MEHIII SIK IT’SITh POKIB JI0 Yacy BIAKPUTTS craaiuan. OTxe,
3aKOHOJIaBeIlb BiTHOCUTH (PaKTHYHOTO YOJIOBIKA UM APYNKHUHY ax 10 4
gepry cragKkyBaHH:[4].

Ocobu, siKi MPOXKUBAIOTh Yy (AKTHYHHUX IUTFOOHUX BiJJHOCHHAX,
ITOMUJIKOBO JyMAIOTh, 1110 TIPH CMEPTi OJTHOTO 3 HUX, IHIIUI aBTOMa-
TUYHO CTa€ crakoeMIieM nepinoi uepru. [Ipote, 3riguo 4. 2 cT. 21 Ci-
MEWHOTO KOZIeKCcy YKpaiHw, IPOKMBAHHS JKIHKH Ta YOJIOBIKa OIHIEI0
cim’ero Oe3 U0y He SIBIsiE COOO0I0 MIICTAaBY ISt BAHUKHEHHS y ITUX
Cy0’€KTiB IpaB, a TAaKOK 000B’sI3KiB TOAPY Ksi[ 1 ].

Binmoigao 1o mocranou BepxosHoro Cymy Bifn 24 uepBas 2020
poxy y criipai Ne 127/9778/17 npokuBaHHS OTHIEIO CIM €0 JKIHKH Ta
40JI0BiKa 0e3 NUT00y HE € MiJICTABOK IS BUHUKHEHHS B HUX ITpaBa
Ha CraJKyBaHHS 3a 3aKOHOM Y TIEepIy Yepry Ha mifcrasi ctarti 1261
LK VYkpainu[5].

Jlst 3axXucTy CBOIX TIpaB, y TaKOMY BHIAAKY, HEOOXimHO Oyme y
BCTaHOBHUTH (DaKT MPOKMBAHHS YOJOBIKA Ta KIHKH OIIHIEIO CiM’€f0.
[Ipoanani3yBaBIIM CyIOBY MPaKTUKY Y BCTAHOBJICHHI (aKTHUHUX
IUTFOOHUX BiTHOCHH, MOKHA BHJIUIMTH TaKi JOKa3H, SIKi CyJl BBa)Kae
MOCTaTHIMH IJIsT iX BCTaHOBIEHHS. HUMU OyayTh: CITUTBHE TPOXKH-
BaHHsI, BEJICHHS CIIJILHOTO TOCTIOAAPCTBA, TOOTO HASIBHICTH CIIIBHUX
BUTPAT, CIIJIBHOTO OIO/KETY, CIUIBHOTO XapuyBaHHS, KYITiBJIs MaifHa
JUTS CITUTRHOTO KOPUCTYBAHHS, Y4acTh Y BUTpaTax Ha YTPUMAaHHS KUT-
J1a, IoTO PEMOHT, Ha/IaHHS B3aEMHOI JJOTIOMOTH, HAasBHICTh YCHHUX YU
MMCHbMOBHX JIOMOBJICHOCTEH MPO MOPSA0K KOPUCTYBAHHSI KUTIOBHM
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MPUMIIIEHHSIM, TIOKa3aHHsI CBIJKiB, CIUIbHI (oTorpadii Ta iHmi 00-
CTaBUHH, 5IK1 3aCBITUYIOTh PEAbHICTh CIMEHHUX BiTHOCHH[6].

[IpoTte BapTO 3ayBaXKWUTH, IO IIi TOKA3HW OyAYTh MOCTATHIMH JIHIIIC
B iXHi¥ cyKymHOCTI. BiAmoBigHo 10 CynoBoi NpakTHKH, Oe3 TOBEICH-
Hs (DaKTy BEJIEHHS CIIUILHOTO TOCIOJApCTBA, HASBHOCTI CIUILHOTO
OIO/DKETY Ta B3a€EMHUX IpaB i 000B’S3KiB, MPUTAMAaHHUX MOIPYKIKIO
HE BBAXKAIOTHCS TOCTATHIMHU JOKa3aMHU TPH BCTAHOBJICHHI (haKTHY-
HUX IUTIOOHUX BIIHOCHH: came TiepeOyBaHHS Y ONM3BKUX CTOCYHKaX
YOJIOBiKa Ta >KiHKM, MOKa3aHHs CBIAKIB Ta CHiJIbHI GoTtorpadii; paxr
CHIBHOTO BiIMIOYMHKY CTOPIH, CIiJIbHA IPUCYTHICTh HAa CBATKYBaHHI
CBSIT, TTIEPECUIIAHHS KOIITIB HA PaXyHOK YOJIOBIKA UM *KIHKH, (DAKT TIe-
PIOTUYHOTO CITIIBHOTO BiIMOYMHKY TOIIO[6].

He Bapro 3a0yBaru, 1o BianoigHo j0 cT. 74 CKY sikio xiHka Ta
YOJIOBIK TPOYKUBAIOTH OJIHIEIO CIM’€F0, alie He mepeOyBatoTh y MUTF001
MiK c000f0 a00 B Oymb-IKOMY 1HIIOMY TIUTFO01, MaifHO, Ha0yTe HIMH
3a Yac CIIJIBHOTO MPOXXMBAHHS, HAJIICKUTH 1M Ha TMpaBi CIUTBHOI Cy-
MicHOI BacHOCTi. Lle 3HaunTh, 110 pa3oM i3 BUMOTOIO MPO BU3HAHHS
(bakTy MpOKMBAHHS OJTHIEIO CIM €10, MOYKE TAKOXK TPE SIBISATHCH BH-
MOTa PO BU3HAHHS MpaBa BIACHOCTI TI03WBaYa Ha MaifHO TIOMEPIIOTo,
SIK 4aCTKY y IpaBi CITIJIbHOT CYMICHOT BJIACHOCTI YOJIOBIKa Ta YKiHKH,
SIK1 TPO’KUBAITH Oe3 peecTpallii HuTto0y Ta BUKIIOUCHHS TAKOTO MaifHa
i3 CIIaIKOBOI MacH.

[Ticns noBenmeHHs (HakTy MPOKUBAHHS OTHIEIO CiM’ €0 JOJIOBIKA Ta
XKIHKH 0e3 peecTpallii Nuro0y BHHUKAE HACTYITHE MIUTAHHS: YU 3MIHIO-
€THCS Uepra CraJKyBaHHS 3a 3aKOHOM?

3rigHo 3 nocranoBoro Bepxosuoro Cyny Bix 20 yepBust 2018 poky
y cmpaBi Ne 643/1216/15-11 cucTeMHe TIIyMadeHHS TIOJIOKEHD cTaTei
1258, 1259 ta inmux nojoxens kauru 6 LIK Ykpainu Brasye Ha Te,
IO TOTPIOHO YITKO BiIMEKOBYBAaTH TaKi MPaBOBi KOHCTPYKIIIi, SIK
«OJiepKaHHS TIpaBa Ha CIIAJKyBaHHS HACTYITHOIO YEprooy» (YacTHHA
npyra crarti 1258 LK Ykpainun) Ta «3MiHy Cy0’€KTHOTO CKJIaay OciO,
siKi HaOyBalOTh MPaBO Ha CIAJIKyBaHHs 3a 3aKOHOM». Komwm BinOysa-
€THCS OJIep KaHHs IpaBa Ha CMaKyBaHHS HACTYITHOIO YeProlo, e CTO-
CYETBCS BUKJITFOUHO JIpyToi — 1’01 uepr. [Ipukiamom Moxe ciryryBa-
TH BiJCYTHICTB CITAIKOEMITIB ITOTIEPEIHBOT YEPTH YW BiIMOBAa HUMH
BiJl IPUAHSATTS CrIaANMHU. B CBOIO Yyepry, 3MiHa cy0’€KTHOTO CKIIady
oci0, siki HaOyBarOTh MPAaBO Ha CHAJKyBaHHS 33 3aKOHOM CTOCYETHCS
BXKe TIepIoi — 1’ atoi 4yepru. Ha 1ie BITMBaroTh Taki IOpUIUYHI (HaKTH,
SIK 3MiHa YePTOBOCTI Ha IiJICTaBi JOTOBOPY UM PIIICHHS CY/Y, CTIaIKO-
Ba TpaHcmicis tomro[7]. Came JaHa rpaBoBa KOHCTPYKILs 1 Oy/e 3a-
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CTOCOBYBATHCS IIPU CHAJIKyBaHHI 32 3aKOHOM ITIiCIIs JIOBSICHHS (haKTy
MTPOKMBAHHS OJTHIEIO CIM €10 YOJIOBiKA Ta XKIHKU 0€3 peecTpartii muTro-
oy.
[HKONM y CYJIOBiM MIPAKTHII TPAIUISIOTHCS BUITAIKH, KOJIH YOJIOBIK
1 )KIHKa TIPOXKUBAIOTH OJIHIEIO CIM’ €10 Oe3 peecTpallii nuirdy i OfuH 3
HUX OJIHOYACHO TiepeOyBa€e B 3apeecTpOBAaHOMY IUTIO0I 3 1HIIIOK 0CO-
00r0. Y TakoMy BHITAIKy Cyd HE 3MO’KE BCTAHOBHTH (PaKT CITITLHO-
ro MpOKUBAHHSA, aJUKE 3aJ0OBOJICHHS Takol 3asBU MPU3BEJE J0 MOPY-
LICHHS MPUHIUITY OJHOUIIIOOHOCTI, epeabdayenoro crarreto 25 CK
VYkpainu. s BcraHOBIEHHS (akTy MPOKMBAHHS YOJIOBIKA 1 MKIHKH
OITHIETIO CiM’ €0 Oe3 peecTparlii TuTF00y He0OX1THOI0 YMOBOIO €, 30Kpe-
Ma, BCTAaHOBJICHHS (DaKTy HerepeOyBaHHS 0Ci0 y OyIb-IKOMY THIIOMY
uutio6i. ToOTo y maniid cuTyarii, IpaBo Ha CMaJKyBaHHS HE BUHHKHE
B Jk0HOTO[ §].
[TimcymoBytoun BHINe3a3HAUCHE, MOXHA 3POOUTH BHCHOBOK, ITIO
Ha JIaHWH 9ac 3HAYHO 301IBIIYETHCS KUIbKICTh (AKTHYHUX HMUTIOOHUX
BiIHOCHH 0e3 o(iliiHOTO yYKIIaaeHHs IUTt00Y. J{yist BcTaHOBIICHHS CY-
oM (haKTy TIpOKMBaHHS OJHIEIO CiM €10 0Ci0, HEOOXiTHO Ha/laTH HE
JIATIIE TOKA3W OO0 MepeOyBaHHs iX B ONM3LKUX BiTHOCHHAX, CITUTH-
HOTO BIJIITOYMHKY, HASIBHOCTI clIbHUX oTorpadii, a i ToBecTH paxTt
BEJICHHS CITIJIBHOTO TOCIIOIaPCTBA, HASIBHOCTI CHIIBHOTO OIOKETY Ta
B3a€EMHUX MPaB i 000B’A3KiB, MPUTAMaHHUX MOApYkkto. [Tpu caaky-
BaHHI ()aKTHIHUM TOAPYOKSIM MaifHa OTWH OHOTO, ITiCTIS TOBEACHHS
(baxTy X MpoKUBaHH, BiTOYBAETHCS 3MiHA Cy0’€KTHOTO CKIIaJy 0ci0,
sIKi HAaOyBarOTh TPABO Ha CHAJIKyBaHHS 33 3aKOHOM, TOOTO BUHUKAE
[paBoO Ha CMAJKyBaHHS HE 332 YETBEPTOIO YEProlo, a 3a NEPILOIO.
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IHCTUTYT CNAOKOBOIO 4OroBOPY B
3AKOHOOABCTBI YKPAIHU TA NOJbLLI:
NMOPIBHAJIbHA XAPAKTEPUCTUKA

BpuHcbka 4.I.

lMpukapriamceKuli HayioHanbHUU yHigepcumem iMeHi
Bacuns CmegaHuka

Jlo HOBeJ YMHHOTO IUBITHHOTO 3aKOHOMABCTBA HAJICKUTH CIIA-
KOBHH JIOTOBI. IpaBosa pernaMeHTaris 1iei J0ropipHoi KOHCTPYKIIi
o6yMOBneHa JOLTBHICTIO 3aIT03MYCHHS 3apy0iKHOTO JOCBiAY B TIPO-
neci GpopMyBaHHs iHCTHTYTIB IIMBUIBHOTO TpaBa. Y CBOIO UEpPry Iie
T IBHUIITAJIO 1HTEPEC HAYKOBIIIB IO aHAJI3y MOJIOKEHb K HaIliOHAJh-
HOTO 3aKOHOJIABCTBA, TaK 1 3aKOHOJIABCTBA HU3KH 3apyOiXKHUX KpaiH y
YacTHHI periaMeHTallil CIIaJJKOBOTO JOTOBOPY. 3 OIVISITy Ha 3a3HaYCHE,
MTOPIBHSJIbHA XapaKTEPUCTHKA IHCTUTYTY CIIaJIKOBOTO JOTOBOPY 3a 3a-
KOHOJIaBCTBOM YKpaiHH Ta 3aKOHOMABCTBOM ll0bIIi € akTyambHOIO.

[IpaBoBe perynroBaHHsI CIaJKOBOTO JIOTOBOPY, KWK y HayIli IIIe
HAa3MBAaIOTh SIK JIOTOBIp Ha BHIAJOK cMepTi [1, c. 72] 3maificHIOEThCS
nopmamu r1asu 90 LIK Ykpainu [2], sika 3araiom MiCTHUTB CiM cTaTel.
Biamosinao 1o monoxens cT. 1302 1K Ykpainu 3a ciagkoBUM JI0TO-
BOPOM OJIHA CTOpoHa (HaOyBad) 3000B’SA3y€ThCS BUKOHYBATH PO3IIO-
PSUKEHHS ApYToi cTOpoHH (BiAuy»KyBaya) i B pasi Horo cMepti Haly-
Ba€ MPaBO BJIACHOCTI Ha MaifHO BiquyKyBada. B HaykoBiii miTeparypi
OaraTtbMa HayKOBIISIMH 3BEPTAETHCS yBara Ha HEJIOTIIHICTE PO3MIIIICH-
Hs1 criaakoBoro jgoroeopy B Kuusi moctiii IK Ykpainu, sika perysroe
BIJIHOCHHHU CHaJIKyBaHHSI, SIKi BUCIIOBJIIOIOTH JYMKY, IO JIOT1UHIIIIHM
€ PO3MIIIIEHHS ITHOTO BUAY ToToBOpY B KHM31 I’ siTHit «3000B’s13a116HE
mpaBoy [ 1, ¢.74]. Takwuii miaxing 0OyMOBITIOETHCS OUTBIN TICHUM 3B’ sI3-
KOM JIOCJTI/DKYBAHOTO JIOTOBOPY 3 Mijrany33i0 3000B’s13aJIbHOTO, a HE
CIaIKOBOTO MpaBa, OCKIJIBKH € Pi3HOBUIOM JIOTOBOPIB MO Tepeaady
MalfHa y BIacHicTh HaOyBaya [3,c.1170].

CraikoBHii TOTOBIp € BIAIIIATHUM, ITPOTE Ma€ TEBHI 0COOIUBOCTI,
SIK1 BIZIPI3HSIFOTH MOTO BiJl KJIACUYHOTO BIJIUIATHOTO jJ0roBopy. Tpa-
JUIIHHO BiJMJIATHICTH JOTOBOPY Tependadae MaTepialbHe 3a10BO-
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JICHHS. YTIM y CIIaIKOBOMY JOTOBOPI MaifHOBE 33/10BOJICHHS Bi0yBa-
€THhCSI aBTOMAaTHYHO Y 3B’ 53Ky 31 CMEPTIO BlIacHWKa MaiiHa. He mMeHmn
BOXJINBAM € MOMEHT ITOKJIa/IeHHS Ha HaOyBada O0OOB’S3KY BUMHSITH
I HeMalfHOBOTO XapaKTepy, B3aMiH 4OTO BiH Bce 0JJHO HaOyBa€ paBo
BJIACHOCTI Ha MaliHO, BU3HAYCHE B CIIaJIKOBOMY JIOTOBOPI, MICIIsl cCMep-
Ti BigayxxyBaua [1, c.74].

JloroBip € KOHCEHCYaJhbHHM, OCKIJTBKHM BBAXKA€THCS YKIAICHHM,
KOJIM CTOPOHU JIOCSITIIN 3TO/IM 3 YCiX HOro icTOTHUX yMOB. BojiHOUac B
JIOKTPUHI iICHY€ JyMKa, [0 CIIaJIKOBUH JIOTOBIp € peaibHUM a00 MOXKE
OyTH SIK pealbHUM, TaK 1 KOHCeHCcyalbHuM [1, ¢.74-75]. Ananizytoun
MIPaBOBY TPHUPOIY CITATKOBOTO JOTOBOPY, V JITEparypi HOTo BimHO-
CATh JI0 OCOOJIMBOTO PI3HOBUAY ajeaTOPHUX(PU3UKOBHUX) JAOTOBOPIB
[3,c.1177].

JMcKyciiHUM y BITYM3HSHIN IIUBLTICTUYHIN HAYII € T TaHHSI [0JI0
BiJTHECEHHS CIIaJIKOBOTO JIOTOBOPY /IO OJTHOCTOPOHHIX UM TBOCTOPOH-
HiX JIOTOBOpIB. I3 1IbOTO NIPUBOY iICHYIOTH JIBI TIPOTHIICKHI KOHIIETI-
uii. [IpUXUIBHUKY MEpIIOi CTBEPIUKYIOTh, IO CIAJAKOBHH JOTOBIp €
OJTHOCTOPOHHIM, aJKe TATap JAOTOBIPHUX OOOB’SI3KIB IMOKIIAJCHO Ha
OJIHy CTOpPOHY — HaOyBadJa. [HIII K HAMOIATAIOTh HA TOMY, IO CIaf-
KOBH JIOTOBIp € IBOCTOPOHHIM. [ToSICHEHHSIM 1IBOTO € Te, IO MpaBa i
000B’s13KM BUHHMKAIOTH SIK Y Ha0yBaya, Tak 1 y BiuyKyBaua.

HeoOxigHO 3a3Ha4MTH, MO i3 MOMEHTY 3aKpIiIICHHS KOHCTPYKITii
cragkoBoro qoroBopy y LIK Ykpainun HayKoBIIi 3ayBasKyBaJIH, 1m0 cde-
pa Horo 3aCTOCYBaHHS Ha NIPAKTHUIll HE Oy/Ie ITUPOKOIO, OCKUIBKU CTO-
CYBaTHUMETbhCS TOJIOBHUM YMHOM TIOAPYXOKSI T HITUX 0Ci0, SIKi CITib-
HO IIPO’KMBAIOTH 1 HE MarOTh Jite [4, ¢.23]. JlilicHo, Ha ChOTOHINTHIH
JIeHb JTaHWUH THCTUTYT (GaKTHYHO HE Ma€ MPAKTUIHOTO 3aCTOCYBaHHS,
a ICHY€ TUTBKU TEOPETUIHO.

[IpaBoBe peryinroBaHHS CIAJKOBOTO JOTOBOPY B 3aKOHO/ABCTBI
[omemi 3xiticHroeThes posaiiom [X IuBinmeHOTO Komekcy [lombri,
sxuit Mae Ha3By «Umowy dotyczace spadkuy 1 BKITto9ae mecsath crar-
teit: 1047-1057 [5]. 3 ciuns 2014 poky B 4aCTHHI peryJIrOBaHHS CIIal-
koBUX BimHOCHH [[uBinbHUIT komekc [lonbIi 3a3HaB 3MiH, 30KpeMa,
OyJ10 BHECEHO TTOJIOKEHHS TIPO CITaIKOBHI JOTOBIp.

CmankoBuii JOTOBIp 3a 3aKOHOMABCTBOM [10JTBIIII - TI€ TOTOBIP TIPO
BIJIMOBY BiJI CHIQJIIIIMHM. 32 3araJIbHUM MPABUIIOM CIIaJIKOBUH JIOTOBIp
HE MOXKe OyTU YKIIJICHO TPH KUBOMY criajkonaBiesi [6]. [Tombchki
HAayKOBIII BKa3ylOTh Ha Te, IO CIaJIKOBHIA JOTOBIp Ma€ MPIOPHUTET Tie-
pen criajKyBaHHSM 3a 3aKOHOM a0o0 3a 3alOBIiTOM, MEPII 332 BCE TOMY,
110 IIJTKOM BiJIMIOBI/Ia€ MPUHIIMITY JTOOPOBUILHOCTI Ta CBOOOM BOJIC-
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BusiBICHH. JlaHuii 1oroBip Mae OyTH ykiaaeHo yumie y gopmi odi-
LIHHOTO JOKYMEHTa (HOTapiadbHOTO aKTy).

Ile moxxe OyTH orutatHui a00 Oe3orutaTHUI moroBip. Ha BimMiny
BiJ 3aHOB1Ty, CIaJIKOBHI zxoromp 3a6e3neqye OUIBIIY FOPUIANYHY BH-
3Ha4YeHIiCTh. Lle MBOCTOpOHHI A0TOBIp, 1 TOMy HOTO HE MOKHA B OJI-
HOCTOPOHHBOMY TOPSIKY CKacyBaTH ab0 3MIHUTH, SIK 1€ JTO3BOJICHO
B 3aITOBITI.

CropoHaMu 3alpOIIOHOBAHOTO JIOTOBOPY € BIIACHUK MaifHa (Maii-
OyTHIl CIIaJIkoJIaBellb) Ta 0co0a, IKa Ha MOMEHT HOT0 YKJIaJICHHS Ma€e
MPaBO Ha 00OB’SI3KOBY YACTKY Y CIIA/IIIHHI.

JloroBip mpo BIAMOBY Bim OOOB’S3KOBOi YaCTKH y CHAAIINAHI
HE TUIbKM 3a0e3leuye IUTICHICTh OKpEeMHUX OO0 EKTIB CIIaKOBOTO
MIPaBOHACTYITHUIITBA, a 1 JIO3BOJISIE YHUKHYTHU CIIOPIB MK CIIaIKOEM-
LSIMU TTICITSE BIAKPUTTS criaamHu. Kpim Toro, 000B’I3K0BUi CcIaIko€e-
Mellb 3a0e3MeYCHNH TIEBHIUM TPOIIIOBUM YTPUMAHHSIM 32 )KUTTS CIIa/I-
KOJIABIs, PO3MIP SIKOTO BH3HAYAETHCS 3 YPaxyBaHHIM JOMOBICHOCTI
MiX cTOpoHaMu. JlaHa TOTrOBipHAa KOHCTPYKIiSl Ma€ MEBHY CXOXKICTb
i3 BIJICTYITHUM SIK ITi/ICTAaBOIO IIPUITMHEHHS 30008’ s13aHHs [4, ¢.248].

3aKOHOM YiTKO BU3HAYCHO, IO CIAJAKOBUN TOTOBIp HE MOXKe OyTH
YKJIQZICHO Ha BCe MaliHO, ajie JIIIe He OUTbIIe HiXK Ha TPU YBEPTi HOTO
4acTHHU. YUBEpTh, 0 3aJUIIAIACS, Mae OyTH pO3MOJiICHA HA iHIII
MiJICTaBH JUIS CHaJKyBaHHs, TOOTO abo Ui 3amoBiTy, a00 IS Criaf-
KyBaHHS Ha OCHOBI CTaTyTHUX KJIaciB. SIK 1 y BUMAAKY CHaJIKyBaHHSI
3a 3ar0BITOM, IEPe10aYaeThCsI 000B’ SI3KOBUN CIIAKOEMEIIb, SKUMH €
JUTH (HAIaIKA CTIAJKOABI ). Takuil criaIkoeMellh 3aBK/Id Ma€ mpa-
BO Ha YaCTHHY 00OB’S3KOBOT YACTKH CHAJIINHU, KO CIaIKOIaBeIlb
He 1M030aBUB HOTO CMaJAIIMHE a00 BiH caM HE BiTMOBHBCS BiJ| CIaj-
mad. CraJIkoBHi JTOTOBIp MOXe OYyTH YKJIaICHO TaKOXK MK TOAPYXK-
XKSIM 1 Ha KOPHCTB TPeThoi ocodu [7].

TakuM YHUHOM, BITYM3HSHA KOHCTPYKIIS CIaJKOBOTO JIOTOBOPY
BIIPI3HAETHCS BiJ] 1HCTUTYTY CITAIKOBOTO IIOTOBOPY B 3aKOHOIAB-
ctBi PecniyOmiku [lonbmia. BigMiHHUMEU pucamu € Te, 1110 y [lombimi
JIOTOBIp TIPO PO3MOPSKCHHS CIIAJKOM OCOOH, sKa IIe KUBa € He-
JificHIM. 3aKOHHHH CIIaJKOEMEIb MUIIXOM YKJIaJIeHHS HOTapiallbHO
3aCBIYCHOTO TOTOBOPY 3 MaHOyTHIM CITamKOJABIIEM MOKE TUTHKH
BimMoBuTHCA Bif cmammuan. Oco0a, sika BIIMOBHIIACS BiJ{ CIIAIIIIMHI
Ta ii HalaJKW, Ha SKUX TMOIIUPIETHCS BiJIMOBA, BiJICTOPOHIOKOTHCS
Bix ycnaakyBaHHs. CriaIkoBHiA JOTOBIp 3a 3aKOHOAAaBCTBOM [lombii
— IIe TOTOBIp MPO BiAMOBY BiJ CITAIIIIIHMY, a B 3aKOHOAABCTBI YKpaiHU
— 1Ie JIOTOBIp MPo Nepeaady MaiiHa Ha BUIAI0K CMEPTI.
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I[OCBiI[ HOHI)H_Ii, Ha Hally JyMKY, MOKE€ MAaTH MO3UTUBHC 3HAYCHHS
JJIs1 BAIOCKOHAJICHHS ITPAaBOBOT'O PCTYIHOBAHHSA iHCTI/ITyTy CIIaAKOBOTO
JOTOBOPY Y YHHHOMY 3aKOHOI[aBCTBi Ta foro IIPAKTUYHE 3aCTOCYBAH-
HJL.
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NMPEOACTABHULTBO OITEX Y BAKOHABYOMY
NMPOBAIXEHHI

Bucousbka A.HO.

XmernbHuubKul yHieepcumem yrnpaeniHHsa ma ripasa
imeHi JleoHida KO3bK08a

VY 3arabHOMY PO3yMiHHI TIPEICTABHUIITBO — II€ TIPABOBITHOIIICH-
HSl, Y SIKOMY (irypyroTh JIBi CTOPOHH, OJTHA 3 SIKUX BiJITIOBIJHO JIO 3a-
KOHY BHUCTYIIA€ TPEICTAaBHUKOM, TOOTO Mae MeBHE 3000B’s13aHHS 200
Mae TpaBo BYMHATH NPABOYMHU BiJl IMEHI APYyroi CTOPOHH, JIOTPUMY-
IOYMCh OCHOBHMX BMMOT 3aKOHO/ABCTBa. [IpaBo Ha MpecTaBHUITBO
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HpeﬂCTaBHI/IHTBO I[iTeﬁ Y BUKOHaBYOMY HpOBaH)KCHHi

rapanroBane Koncturyuiero Ykpainu, nepeadadarodn 3aXUcT MpaB Ta
3aKOHHHX IHTEPECiB TPOMAISIH Ta 3aKPITUTFOIOYU OCHOBHI ITOJIOKEH-
Hsl TIPE/ICTABHMIITBA y PiSHOMAHITHIX HOPMATHBHO-NIPABOBHX aKTaX.
Cawme oHa 3 Takux Gpopm 3aXHCTY HPOSIBIIAETHCS y HaJIaHHI IOPHTY-
HO{ IOTIOMOTHY TPOMaIsIHaM 1 IOpUAMYHEM 0co0aM y (popMmi IpecTaB-
HUIITBA.

TooBHa MeTa MPEICTABHUIITBA Y BHKOHABUOMY IPOBAJKCHHI
MPOSIBJSIETHCS Y JIBOX ACIEKTax, SIKi BIAPI3HSIOTHCS OJMH BiJl OJHOTO
BJIACHUM 3MICTOM Ta HaLlIJICHICTIO. 3arajioM, B ICSIKUX BUMAKaX, MMO-
Tpeba B IIPEJICTABHUIITBI BHHUKAE 32 YMOBH HE CITPOMOKHOCTI 0co0H
caMOCTIiHO (BiJl CBOTO IMEHI) 31HCHIOBATH BIIacHI TIpaBa i 000B’s13-
KH, JI0 IPUKJIaJly Yepe3 BIJICYTHICTh JII€31aTHOCTI ab0 uepes XBOpoOy.
Tomy y nux BUMagKax came NpeACTaBHHUIITBO AOTIOMAarae UM 0codam
3aXMCTUTH BJIACHI MpaBa Ta IHTEPECH, BUKOPHCTOBYIOUYH MTPABOBY JI0-
MOMOTY 3aKOHHHX MPEACTABHUKIB. Y CBOIO YepTy, B iHIIIOMY BHIIAJIKY,
0C00a MOXKE 3BCPHYTHCS 3 IPEACTABHULITBOM Y BUKOHABYOMY IPO-
BaJDKEHHI J10 0ci0, SIKi BOJOMIIOTH CHeLialbHUMH 3HAHHSMH 1 IOCBi-
JIOM TIPECTABHHKA, 3 METOKO 3a0MIaJKCHHS BIACHUX PECYpCIB, Yacy
Ta 30UTBIIICHHS Pe3yJIETaTUBHOCTI Bif IIOTO TIpotecy|1].

AKTYaJIbHICTh TEMH TPEICTABHUIITBA JITeH Y BUKOHABYOMY IIPO-
BaPKEHH] Ha CHOTOMHIIIHIN AEHb TOCUTH BAXKIUBA, alkKe HITH Hall-
JIieHI 0OMeKEHUMH a00 YaCTKOBUMH MpaBaMu Ta 000B’SI3KaMU B CHITY
CBOTO BIKY 1 MOTPEeOYIOTH OLTBIIT YITKOTO MTOSCHEHHS MIOI0 MEXaHi3MiB
peasnizariii BjJacHUX npaB y npenctaBHuITei. 11070 npencraBHuiTBa
JiTeH, CIiJ| 3a3Ha4YUTH, 1110 BOHU peasli3yloTh CBOI MIpaBa Ta BHKOHY-
0T 00OB’SI3KH, MOB’s3aH] 3 BUKOHABYMM IPOBAKCHHSM, BiIIOBII-
HO JIO BUMOT 3aKOHY 4Yepe3 CBOiX 3aKOHHHX IMPEACTABHHUKIB. Y CBOIO
qepry, MiJIcTaBaMHu JIJIsl JIOTYCKY 3aKOHHUX MPEICTABHUKIB Y BUKOHAB-
YOMY MPOBaKEHHI BiJOBIAHO OyIyTh: CBIJOLUTBO MMPO HAPOHKECHHS
TUTHHA 200 PIlIeHHs CYy, aKT MPO MPU3HAYEHHS OMIKYHOM a0o Ti-
KJIYBaJLHUKOM, a TaKOXK OMiKyHOM MaiiHa [2]. BimmoBigHo 10 cT. 246
CK Vkpainu, po3risiaodd BUMIAJ0K BCTAHOBICHHS OIIKW YH TIKITY-
BaHHS HaJl TUTHHOIO, BIIAIITYBAHHS JTUTHHU JIO TPUUOMHOI CiM’1, 1TH-
TSYOTO OYMHKY CIMEWHOTO THITY, AiTeH, SKi MepeOyBaloTh y BaKKUX
JKUTTEBUX OOCTABMHAX, CAME OPTaH OIKH Ta MIKITyBaHHS BHCTYIIAE
rapaHtoM 3a0e3ledeHHsI MpaBa Ha MPEICTABHUIITBO Y BUKOHABUOMY
poBajpkeHHI. ToMy 3aKOHHI TIPEICTaBHUKH JIUTHHU-CUPOTH, JIUTHHH,
11030aBJIeHOI 0aTHhKIBCHKOTO ITIKITyBaHHS, HE MOXKYTh 0€3 J03BOJIY Op-
TaHy OITKH Ta MIKJIYBAaHHS BUYMHITH OYIb-sKi TIPaBOYHHH.
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ToOTO, MPEACTAaBHUIITBO Y BUKOHABUOMY TIPOBAKCHHI JIITEH, HaJl
SIKHMH BCTAHOBJICHA OITlika a00 MIKITyBaHHS, 00OB’SI3KOBO TTOBHHHO
OyTH y3TO/PKCHUM OpraHaMH OITIKH Ta MiKIyBaHHA. Kpim mporo, He-
OOXITHICTH JTOCITIJPKEHHS TIPO0OJIeM Ta MEPCIIEKTUB IIE] TEMU MOJIsTae
TaKoX y TOMY, 10 BHKOHABYE MPOBA/HKCHHS BUCTYIMAE OCTAaHHBOIO
CTaJi€l0 CYIOYMHCTBA, BOJHOYAC, Tepeadadarody HaiOiIbIly KOH-
(mikTHICTE 1IHOTO eTarry. CITi 3a3HAYUTH, IO JOCTIHKYIOUH TIPAITIo
CuineBnya O.C., e BiH 3a3Havae, M0 Y BUKOHABUYOMY TIPOBAJKEHHI
MPaBOBHI KOH(IIKT CTOPIH MaKCHMaJIbLHO 3arOCTPIOETHCS, 1 came 11e
BHKIIMKAE 1€ OLTBITY JOIIIBHICTh IPEACTABHUIITBA X B OPTaHi MMpH-
MYCOBOTO BUKOHAHHS aIBOKATOM sIK (axiBIieM y cepi mpasa y cdepi
B [TOPIBHSHHI 3 OMIKYHOM YU MIKITyBaJILHUKOM. ToOTO, came HeoOi3Ha-
HICTh CTOPIH CIIPaBH, OCOOIUBO JAiTEH, Y BIACHUH MpaBax Ta 000B’s3-
Kax TMpPHU3BOIWUTH JIO 3MEHIICHHS pPEe3yJbTaTUBHOCTI BHUKOHABUOTO
TIPOBADKEHHS, BOMHOUYAC, (HOPMYIOYH HEOOXITHICTH BHKOPHCTAHHSI
aJIBOKATCHKOTO TpencTaBHUITBA [2, ¢.3]. OgHaK, MIPEICTaBHUIITBO B
Cylli MaJIOJITHBOI 0COOM MOXKE 3/IIMCHIOBATH aJIBOKAT, ajie JIAIIE 3a
YMOBU HaJlaHHS HEOOXiTHUX JOKa3iB HasIBHOCTI 3rO/H ii OaTbKiB /Is
YKIIQJEeHHS TOTOBOPY PO HATaHHS MpaBHUYOI JommoMord. KpiM mpo-
T0, IPEJICTABIISIIOYH 0CO0Y, siKa Tocsiria 14 pokiB, aBOKAT HAJA€ CYLy
JIOKYMEHTH, IO MiJTBEPKYIOTh ITOBHOBKEHHSI Ha MPEJICTABHUIITBO
(opmep, noBipeHicTh), 6€3 HEeOOXiHOCTI MoJaHHs 3ronu OaThKiB Ha
YKIIaJEeHHS JOTOBOPY 3 TAKWM aIBOKaToM [2, ¢.5].

BonHouac, aHami3yroud, MPAKTUKy peatizaiii MpeacTaBHUIITBA
JUTEH, CIIiJl 3a3HAYUTH, [0 BAXKIUBUM CJIIEMEHTOM Y IIbOMY MTUTaHHI
€ TIpolleC BiMiOpaHHS TUTHHH y O0aThKiB. AJKe caMuil mporec Bifi-
OpaHHS TUTUHUA MOJKITUBHHU K 32 BiACYTHOCTI BUHU, TaK 1 B OKPEMHX
BUTIAJIKaX, i 32 BIJICYyTHOCTI POTUTIPABHOI MOBEAIHKH 0aThKiB (HeIi-
€3/1aTHICTH 0AThHKIB, iICHYIO4a HeOe3eKa repe/iadi JUTHHI BaXKKOTO 3a-
xBoproBaHH#) [3]. Y Bunaakax, Ko BiiOpaHHS JUTHHU Bi0OYBa€Th-
Cs1 JINIIIE B ONTHI€T CTOPOHHU, TO BOHA TIEPEIAETHCS IPYTOMY 3 OAaTbKiB
a0o iHmmM Onu3bkuM poandam (6adyci, JimyceBi), 3a iX OakaHHSIM,
YW OpraHaM OIKK 3a BIJICYTHOCTI OCi0, /0 SIKUM MOXKHA IMepelaTH
TUTHHY [4]. Y CBOIO 4epry, CKIaIHICTh IePKaBHOTO BUKOHABIIS 3 BH-
KOHAHHS pimeHL ITi€i KaTeropii Mmoysrae y Tomy, 1o TPOIIEC MPE/ICTAB-
HUIITBA JiTeH BUMarae HEOOXiIHICTE ypaxyBaHHs MICUXIYHOTO CTaHy
JUTHHU, 3 TOMY 3aCO0M MarOTh OOMPATUCH 1 3aCTOCOBYBATHCH 3 TICB-
HOIO 00EPEeXHICTIO. SIK BUCHOBOK, 3a3HaYNMO, IO TPEICTABHUIITBO
TiTeH Y BUKOHABYOMY TTPOBAIKCHHI 3aliMa€e BAKITNBE MICIIE Y CHCTEMI
CYJIOYHMHCTBA B IILJIOMY, POTE MOTPeOy€e OUTBII
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ABTOHOMIA BOJ1I B MDKHAPOOHOMY
NMPUBATHOMY MPABI

Hyxosuu A -A.T.

HasyarnbHo-Haykosul ropuduyHUl iHemumym
lpukapriamcbKo20 HayioHansHo20 yHigepcumemy
imeHi Bacunsi CmeghaHuka

ABTOHOMISI BOJIi CTOPiH K OMWH 3 OCHOBHHUX TIPHHIIMITIB Cy4acHO-
ro MKHAPOJTHOTO IPUBATHOTO MPaBa 03HA4a€ MOXKIIMBICTD ISl CTOPIH
MIXKHapOHOTO TPHUBATHOTO JIOTOBOPY (KOHTPAKTy) OOMpaTd 3acTo-
COBYBaHE JI0 HhOTO TpaBo. [loniOHa THYYKICTh Ta JAUCIO3UTHBHICTH
€ B IIJIOMY XapaKTepHOIO OCOOIMBICTIO MIXHAPOIHOTO MPHUBATHOTO
npasa.

ABTOpOM 1ij1e1 aBTOHOMII BOJII IPUAHATO BBaXKaTH, (PPAHITy3bKOTO
topucta L1I. [romonena (1500-1566 pp.).

Ha nanwii yac B JOKTpHHI Mi>XKHAPOIHOTO MMPUBATHOTO TIpaBa CKJIa-
JIOCS JIEKUJIbKA TOYOK 30py MO0 MPAaBOBOI MPUPOIU aBTOHOMIT BOJI
CTOPIH, BiJIOBIJTHO JIO SIKMX BOHA PO3IVISIIAETHCS SK:

1) IHCTUTYT KOJNI3i{HOTO PEeryItOBaHHS, CTBOPSHHI BiJIITOBITHOIO
HaIliOHAJTHHOIO TTPABOBOIO CHCTEMOIO JIJISI BHPIMICHHS CYNEpEeIHOCTI
(xomizii) 3akoHiB. [Tpy IbOMY aBTOHOMIsI BOJISI CTOPiH PO3TIISIAETHCS
SIK OJTHA 3 KOJI31HHUX NMPUB’ 130K, HAPiBHI 3 TpaAUIITHUMHU (3aKOH Mic-
[IE3HAXO/KCHHS Pedi, 3aKOH MicCIlsi BUKOHAHHS 3000B’sI3aHHSI TOIIIO);

2) HACTIIOK CBOOOIN TOTOBOPY, IO 3aKPITUTIOETHCS Ta MiATPUMY-
€THCsl 32aKOHOABCTBOM PI3HUX KpaiH, TOMY aBTOHOMisl BOJIi MOXe 00-
MEXYBaTHCS JUIe c(Heporo, sika PEryITIEThCS IMIICPAaTUBHUMU, a HE
JUCIIO3UTHUBHIUMH HOPMaMH MpaBa;
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3) cBO€EpiAHUI CTIOCIO PEeryTFOBaHHS MPABOBIIHOCHH 3 1HO3EMHUM
enemeHToM [1, c. 253].

Y MDKHapOZHOMY TIPHUBATHOMY IIpaBi aBTOHOMIS BOJII Bimirpae
0COOJHBY pOJb, OCKUIBKA BUKOHYE JEKiTbKa (YHKIIIH, 30KpeMa sK:
JDKEPeNIo MIKHApOIHOTO MPHUBATHOTO MpaBa; CHCLiaIbHUH MPHHIHIT
MDKHapOJIHOTO IPUBATHOTO NpaBa; KoJi3iiiHa IpUB’I3Ka.

ITepBUHHO aBTOHOMIS BOJII SIK KOJNi3iffHA TIPHB’sI3Ka 3aCTOCOBYBa-
JIacsl TITBKH 70 3000B’A3aJIbHUX MPaBoBiiHOCHHH. OTHAK HA ChOTO/HI
o0paHe CTOPOHAMH MIPABO MOKE PETYJIIOBATH TaKOX PEYOBI, ACTIKTHI
Ta iHII paBoBigHOCKHU. [Ipy 1boMy BUOIp mpaBa, 3MiHCHEHHH CTO-
pOHAMH TPaBOBITHOIICHHS, Ma€ OYTH SIBHO BUPAXCHUM a00 TIPSIMO
BUIUIMBATH 3 Aiif CTOPiH MPaBOYMHY, YMOB NMPABOYMHY UM OOCTAaBUH
CTIpaBH, SIKi pO3TIISAAIOTHCS B IX CYKYITHOCTI, SIKIIO iHIIE He repeada-
YEHO 3aKOHOM.

ABTOHOMISI BOJII CTOPiH MIDKHAPOTHUX MPUBATHOIIPABOBUX BiITHO-
CHH SIK JDKEPEJIO TpaBa IMoJisirae B TOMY, IO Cy0’€KTH JIOTOBOPY BiJib-
Hi 00paTH Oyab-SKy MOJIENIb MOBEAIHKHA y MeXax JWCIO3UTHBHOCTI,
Ha/aHOi BIJMOBIAHUM HALIOHAJIBHUM 3aKOHOIABCTBOM. BoaHouac,
IIPUBATHI IPAaBOYMHYU HE MAIOTh MOPYLIYBaTH HOJOKEHHS iMIIepaTHB-
HUX HOPM HaI[lOHAJILHOTO MTPaBa Mmoo (GopMH NpaBOYHHY, YMOB HOTO
JUHCHOCTI, MK BiIIOBITAIILHOCTI CTOPIH Ta iH.

[IpuHIHT aBTOHOMIT BOIII CTOpPiH HAaOyB 3arajbHOTO TMOIIMPEHHS
B JIOKTPHHI Ta MPAKTHIN Mi>KHAPOTHOTO MPUBATHOTO TipaBa Tak, BiH
nepedadeHnii B HU3I YHIBEpCAIBHUX Ta PETIOHAIBHUX MIKHAPO[I-
HUX KOHBeHIIiH. Jlo HUX, 30KpeMa, Hajexarh [ aa3bka KOHBEHLS PO
MIpaBo, 3aCTOCOBHE JI0 MDXKHAPOIHOI KYITiBIi-IpoAaxKy ToBapis (1955
p.), 'aa3pka KOHBEHIISI TIPO TPaBO, IO 3aCTOCOBYETHCS IO areHT-
cekux yroxa (1978 p.), ['aazbka KOHBEHIIiS PO MPaBO, 3aCTOCOBHE JI0
JIOTOBOPiB MIXKHApOAHOI KymiBii-nipoaaxy Toapis (1986 p.), Kogexe
MiKHapogHoro mpuBarHoro npasa (Komexc Bycramante) (1928 p.),
BigeHchka KOHBEHIIISI TIPO TIPaBO MDKHAPOAHHUX AOTOBOPIB (1994 p.)
Ta in. [2, c. 219].

3acTocyBaHHsI MPUHIMITY CBOOOAM BUOOPY NpaBa CTOPOHAMH TIpa-
BOUMHY TepeAdaueHO B HAIIOHAIBHUX 3aKOHOAABCTBaX OLIBIIOCTI
nepkas [3 c. 296].

BonmHovac y HallioHANbHUX 3aKOHOJABCTBAX IMO-PI3HOMY PO3yMi-
IOTBCSI OMYCTHMI MeXi aBTOHOMII Boni ctopid. Tak, y Aeskux kpai-
HaX BOHA HIYMM HE 0OMEXY€ETHCSI 1 CTOPOHH, YKJIABILHU YTOAY, MOXKYTb
T ITOPSIIKYBaTH 11 Oymb-SKiii TipaBoBii cucteMi. BomHodac y iHIIHIX
KpaiHax Jii€ MPUHIIKII JIOKaJTi3allii J0roBOpY: CTOPOHH MOXYTh 00Upa-
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TH JIMIIE T¢ HAIllOHAIBHE MPaBO, SKe [MOB’sI3aHE 13 BIIMOBIAHUM Ipa-

BOYHNHOM.

SIkIo BecTH MOBY PO yKpaiHChKE 3aKOHOMABCTBO, BHUXOIIIH 3i
3MICTY CT. 5 3akony «I[Ipo Mi>kHapoIHE IPUBaTHE TIPABO», POPMAITBEHO
ceporo il MPUHIUITY aBTOHOMIi BOJII € BECh KOMILIEKC CYCIHITbHUX
BiI[HOCI/IH, 10 OXOIUNTKOETHCS IMMOHATTSA «HpI/IBaTHOHpaBOBi BiZ[HOCI/IHI/I,
YCKJIaTHEH] IHO3EMHHM eJIeMEHTOMY [4, ¢. 165-166]. BogHowac 61rbt
JieTajJbHe BUBYCHHS TOJIOKEHD JIAHOTO 3aKOHY CBIIYHMTH PO ICTOTHI
O0OMEKEeHHS IIOJI0 HOTO 3acTOCYBaHHS, 30KpemMa y cdepi ciMeiHuX,
CIIAaAKOBHUX Ta TPYAOBUX BiZ[HOCI/IH.

TakuM 9MHOM, Ha CHOTOIHI aBTOHOMIsI BOMI — 1€ (hyHIaMEHTAaIb-
HUW TPUHIUN MIKHApPOIHOTO IPHUBATHOTO npaga, AKUH Bigirpae
HaHBBI/I‘IaI/IHO Ba)K.]'H/IBy PoJib 'y pCFyJ'IIOBaHHl MDKHapOI[HI/IX npuBar-
HO-IIPaBOBUX BlZ[HOCI/IH Yy CyLIaCHOMy HpaBl BIH Blzurpae Z[BOS[Ky
POJIb — AK CHCHlaJ'IBHI/II/I TIPUHIIATT 1 OIHUM 13 OCHOBHHX lHCprMeHTlB
KOJII31I{HOTO PeryNoBaHHs Y MIXKHApOJHOMY TPUBATHOMY TipaBi. Bin-
MOBIJTHO, Y CHJIy HOTO BaKJIMBOCTI Ta CTPIMKOTO PO3BUTKY NMPHBATHO-
IIpaBOBUX BiZ[HOCI/IH, YCKIIAAHCHUX 1HO3EMHUM CICMCHTOM, iHCTI/ITyT
aBTOHOMIi HaOyBae Aemasi OIBIIIOro 3HAYCHHS Ta MOTpeOye ToaTb-
IIOTO MOTTHOICHOTO JOCIITKCHHS.

1. Hozcopeyvrka H.B. 1I]Jo00 numanHsi npo Cni6GIOHOUWIEHHS IHCIMUMYMIE A6MOHOMIT
6oni cmopin ma 06x00y 3aKOHY y MIJCHAPOOHOMY NpUSAmMHOMY npasi. Bicnuk
Yepniseyvroeo gaxynememy Hayionanonoeo ynieepcumemy « Odecoka ropuout-
Ha akademisy. 2014. Bun. 2. C. 253-267.

2. Huxumuenxo H.B,. Ocmpunceruii B.O. IIpobnemu subopy npasa ma iio2o oome-
JicenHs npu ykaaoenni epc-konmpaxmis. Yaconuc Kuiscokoco yuisepcumemy
npasa. 2020. Ne 2. C. 218-223.

3. Bbuuxiscokuii O.0. [punyun asmonomii oni cmopin (lex voluntatis) 6 mixcnapoo-
HOMY NPUBAMHOMY NPABL: 3A2albHONPAGO8a Xapakmepucmuka. Bicnuxk 3anopizb-
K020 HayionanbHozo yrigepcumemy. FOpuouuni nayxu. 2020. Ne 1. C. 294-297.

4. lllesuenko JI.A. Cymuicmb ma 3HaueHHs: RPUHYUNY A6MOHOMIL 60IIL 8 MINCHAPOOHO-
my npueamuomy npasi. Monoouu euenuii. 2019. Ne 4 (68). C. 165-168.
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OCOBJINBOCTI YKNAAEHHA OOrOBOPY
KYNiBni-nPOAAXY OB’€KTA HESABEPLUEHOIO
BYAIBHULTBA

IsaHUwWUH A.B.

lpukapramceKuli HauioHaIbHUU yHieepcumem iMeHi
Bacuns CmecpaHuka

JloroBip KymiBIi-mipoiaxy 00’€KTa He3aBepPIICHOTO OyIiBHHUIITBA
OyB IPEAMETOM HAayKOBHX IOLIYKIB HU3KU BITUYM3HSIHUX BUCHHX, CE-
pen akux MoxxHa Ha3Batu B. B. Anariituyk, 10. A. Mamuenko, M. 1.
[Inenrox, C. Yammsn Ta iH. [Ipore micng npuitaarts y 2022 poni 3a-
koHy Ykpainu «IIpo rapaHTyBaHHS pe4OBHX NpaB Ha 00’€KTH HEpPY-
XOMOTO MaifHa, siKi OynyTh copymkeHi B MaiiOyTHboMy» Ne 2518-1X
(mamani — 3akon) [1] mocmiKeHHS IPOOIeMaTHKN YKIIAJCHHS JI0TO-
BOpY KYHIBII-IIPOAaXy 00’ €KTa HE3aBepIIeHOTO Oy/IiBHALITBA HE TIPO-
BOJIMJIMCh. 3 ypaxXyBaHHSM 3POCTaHHS KiJIbKOCTI IIUBUILHO-TIPABOBUX
JIOTOBOPIB, MPEMETOM SKHX € 00’ €KT He3aBEpUICHOTO OyJiBHUIITBA,
s TeMa MoTpedye AeTaTbHOrO HAYKOBOTO aHaIi3y.

Bigmosimao g0 4. 1 cT. 2 3a1<0Hy 000B’sI3KOBOIO TTEPETYMOBOIO
YKIIaICHHSI Oy/b-5IKOTO PaBOYHHY i3 00’€KTOM HE3aBEPLICHOTO oy-
JIBHMLITBA € JIepyKaBHA PEECTpallis Ipasa BIacHOCTI abo creniaabHo-
TO MaifHOBOTO npaBa, a00 00TsDKEHHS Ha KOPUCTH OCOOH, sIKa CTUIaTH-
J1a YaCTKOBO LIHY TAKOTO 00’€KTa, y Jlep:KaBHOMY peecTpi peqoBHX
npaB Ha HepyxoMme MaifHo. [IpaBoBi HacHmiAKM HEAOTPUMAaHHS i€l
BHMOTH BCTaHOBIICHI y 4. 4 cT. 2 3aKoHy, SIKOIO IependadeHo, 1o y
TaKkoMy pa3i MPaBOYMH BBAKaTUMEThCA HikaeMHUM. KpiMm Toro, y pasi
nepesiadi 3a JOrOBOPOM CIICIialIbHOTO MafHOBOTO MpaBa, MaroTh Oy TH
JOTpUMaHi i BUMOTH, nepeadayeni u. 3 ct. 11 3aKOHy

B npouenypi ykinageHHs: 1OroBOpY KyHiBIi-poaaxy o0’e€Kkra He-
3aBepIICHOT0 Oy/MiBHHUIITBA MPOMOHYEMO BHIUIMTH Taki 3 eramu: 1)
CKJIaJIaHHS MIPOEKTY AOTOBOPY; 2) HOTapiajbHE IMOCBITYEHHS JJOTOBO-
py; 3) AepikaBHA peecTpallis IpaBa BIACHOCTI HA 00 €KT He3aBepIlle-
HOro Oy[iBHHIITBA.

Hpyruit i Tperiii eramu oOyMOBIEHI BHIOM JOTOBOPY Ta HOTO
IPEAMETOM, ajike KOHCprKui;[ JIOTOBOPY KYMIBIIi-IIPOaxKy 3a0e3rie-
qye nepexiJ MaifHOBHX MpaB Bif TOKYTIILst /10 IIPOJIABIIS. 3 poro npu-
Boxty M. JI. Ilneniok 3a3Hadae: «OCKiIbKH MAiHOBI MPaBa BUHHKAIOTH
Ha ITiJICTaBi JOTOBOPY SIK FOPUANYHOTO (DaKTy, TO TiICTABOIO TIEPEXOTY
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MaifHOBHX MpaB HAa HEPYXOME MaifHO 1 BUHMKHEHHsI TIpaBa BIACHOCTI
CJiJT BBAXKAaTH: 1) BUMHEHHS HOTapiaJlbHO MOCBIAYEHOTO TIPAaBOYUHY;
2) peecTpallito MpaB Ha pyXoMe MaifHO B YCTaHOBJIICHOMY 3aKOHOAB-
CTBOM TOPSAKY» [2, c. 136].

Hlomo mepioro etamy, To Oe3MEpeyHO i€ 3arajbHe MPaBHIIO 32
SIKUM TIPU YKIIQJCHHI JJOTOBOPY CTOPOHU € BUIBHUMH Y BHOOpPi KOH-
TpareHTa Ta BU3HAYCHHI YMOB JIOTOBOPY 3 ypaxyBaHHSM BUMOT 3aKO-
HOJIABCTBA, 3BMYAIB JIJIOBOTO 000POTY, BAMOT PO3yMHOCTI Ta CIpa-
BEUIMBOCTI, IO BU3HAYCHO YHUHHUM 3aKOHOAABCTBOM (cT.627 LK
VYkpainu Ne 435-1V Big 16.01.2003) [3]. V Hamomy BUNagKy TaKUMH
BUMOTaMH € 3a3HaueHHsS iCTOTHUX YMOB JOTOBOpY (iH(opMartlii mpo
MPEIMET JIOTOBOPY 13 3a3HAYCHHSM yCiX HCOOXITHMX TEXHIUHUX Xa-
pPaKTepHCTHK 00’€KTa), a y pasi mepeaadi CrenialbHOr0 MaiHOBOTO
mpaBa — yMOB, mnepeabadenux ct. 13, 14 3akony.

Hactymaum eraroM € TOCBIAYEHHS HOTapiycoM AOroBopy. Taka
BuMora 3akpimieHa 4. 1 ¢t. 657 LUK VYkpainu i u. 4 ct. 11 3akony.
HorapianbHe mocBig4eHHs JOroBOpyY BiAOyBaeThCS 3TiAHO i3 3aKOHOM
VYkpainu «IIpo HoTtapiam» Ne 3425-XI1 Bix 02.09.1993p. [4] i Ilopsa-
KOM BUMHCHHSI HOTapiadbHUX Jiil HOTapiycaMnu YKpaiHH, 3aTBepKe-
Horo Hakxazom MinicrepcrBa roctuiii Ykpainm Bim 22.02.2012 Ne
296/5 (manmani - [lopsimok) [5] i ckIamaeThest 3 TAKKUX JIii:

1) ycraHoBieHHsI 0coOu, sika 3BEpHYJIACh 3a BUMHEHHSIM HOTapi-
aipHOI Mii (3MIACHIOETHCS 3a MAcIIOPTOM TPOMAIIHUHA YKpaiHu a0bo
3a IHIIMMU JIOKYMEHTaMH, SIKi YHEMOKIJIMBIIIOIOTh BAHHKHEHHSI OY/Th-
SIKMX CYMHIBIB LIOI0 OCOOM TIpOMajsiHWHA, SIKMH 3BEPHYBCS 32 BYH-
HEHHAM HoTapianeHOi aii) (4. 3 cT. 43 3Y «IIpo HoTapiar»);

2) BU3HAUCHHS OOCATY IWBUIBHOI mi€3maTHOCTI (Bi3WgHUX OCi0 i
MepeBipka MUBIIBHOI MPABO3JATHOCTI Ta JI€3/aTHOCTI FOPUIUUHUX
0ci0, mepeBipka MOBHOBaKEHb MPEACTaBHUKA (i3UUHOI 200 I0pUANY-
HO1 ocobu. Jlnst hizmuHMX 0Cid Taka it IPOBOAUTHCS 32 IOKYMEHTa-
MH 13 IONEPEIHBOTO MYHKTY, a JUIsl FOPUIANYHUX - 38 yCTAaHOBUUMH J10-
KyMEHTaMH, iH(OpMAITIEr0 TIPO TaKy 0co0y, 0 MiCTUTBCS B EAMHOMY
JICPKAaBHOMY PEECTPI FOPUIAMYHUX 0Ci0, (hi3UYHHX OCI0 - MAMPHEMITIB
Ta TPOMAJACHKUX (OopMyBaHb. Y pa3i MOTpedU HOTapiycy HaIaeThCs
JIOBiIKa TIPO Te, M0 0c00a HE CTPaKIAE HA TICUXIYHUN PO3JIA, KU
MOXe BIUIMHYTH Ha ii 37]aTHICTh yCBiJOMIIIOBATH CBOI Jii Ta (a00) Ke-
pyBatd HUMH. SIKIIO Jisl MPOBOJUTHCS 33 y4acTIO YIIOBHOBAKEHOTO
Mpe/ICTaBHUKA, HOTApiyCcy MOAA€EThCS JAOBIPEHICTh a00 1HIIUI JOKY-
MEHT, IO HaJa€ TOBHOBAXXCHHS IPEICTABHUKOBI. SIKIIO Bim iMeHi
FOPUMYHOT 0COOH i€ KOJIeTialbHUN OpraH, HOTapiyCcy MOJAa€eThCs J10-
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KyMEHT, B SIKOMY 3aKpiIlJICHO TOBHOBAa)KCHHS TAHOTO OpPTaHy Ta po3-
MoA1sT 000B’sI3KiB Mk Horo wieHamu (cT. 44 3V «IIpo HOTapiaT»).

3) yCTaHOBIEHHS BOJICBUSBIICHHS Ta JIHCHUX HaMIpiB 0COOHM MpH
BUMHCHHI HOTapiaJIbHUX Jii. 3MIHCHIOETHCS IIISXOM BCTAHOBJICHHS
HOTapiycoM OJJHAKOBOTO PO3YMiHHsI CTOPOHAMH 3HAYCHHS, YMOB TIpa-
BOUYMHY Ta HOTO MTPaBOBUX HACIIIKIB JIJIsl KOXKHOI 13 cTopiH (1. 3 [maBu
3 Tlopsaky).

4) mignucaHHs TOTOBOPY cTopoHaMu. HoTapiycoM mnepeBipseThes
CTpPaBKHICTh MIAMUCIB yyacHUKIB mpaBouuHiB (4.1 cT. 45 3Y «llIpo
HOTapiar»).

5) BUTpeOOBYBaHHS BiJIOMOCTEH 1 TOKYMEHTIB, HCOOXiTHUX IS
BUMHEHHS HOTapiajbHOT Jii.

* IOKYMEHT ITIpO CIIaTy 10 OIOKETy MOJaTKy Ha TOXOAH (i3UIHUX
0cCi0, 00YHCIeHOTo 3 IiHM, 3a3HAaYCHOI y MPABOUMHI, aje HEe HIDKYES
BapTOCTI TAKOTO HEPYXOMOTO MaifHa, BU3HAUCHOI Cy0’ €KTOM OITiHOY-
HOT JISUTBHOCTI 3TiJTHO 3 BUMOTaMH HOPMAaTHBHO-TIPABOBHX aKTiB 3
OLIIHKK MaiiHa, y BUMaJKaX, BU3HaueHHX crarteto 172 [lomarkoBoro
Kozxekcy Ykpainu (1.1.18);

* BHCHOBOK IIPO BapTiCTh MaifHa (00’€KTa He3aBepIICHOTO OymiB-
HunTea) (1. 1.18);

* JIOKYMEHT, Ha IiJICTaBl SIKOTO MPOBOAUTHCS OYAIBHUIITBO (JI03BiT
Ha BUKOHAHHS Oy/iBEIIbHUX POOIT, AeKIIapaIlis Mpo MoYaToOK BUKOHAH-
HA OyIiBeTEHUX pOOiT, OymiBEIbHUN TTACTIOpT TOIIO) (T1. 4.2);

* JIOKYMEHT, IO MiATBEP/IKYE MPABO HA 3eMENbHY JUISHKY (11. 4.2);

6) MiATOTOBKA A0 MOCBiTYEHHSI TIOTOBOPY, NIPH SIKil 31HCHIOIOTHCS,
niepenoaveni 1. 2 [lopsaky mepeBipku, OTpUMaHHI 3o, TOIIO (Tiepe-
BipKa HOTapiyCOM BIICYTHOCTI TOAATKOBOI 3aCTaBH; IEpeBipka Bil-
CYTHOCTI OOTS)KCHHSI HEPYXOMOTO MaliHa 1MOTEeKOI0; y pa3i HasIBHOCTI
OOTSDKEHHS IMOTEKOI0 Ha YKJIaJaHHs BUILEBKa3aHUX JOTOBOPIB BUMa-
raeThes 3rojia iMoTeKo JAeprKaTels Ta iH. ).

7) BUMHEHHS TIOCBITYYyBaJLHUX HAMUCIB Ha AoroBopi (cT. 48 3Y
«IIpo HOTapiaT).

Bapro 3a3HaunTH, 110 MOCBIAYEHHS IOCIIIKYBAaHOTO JOTOBOPY
3MIIACHIOETBCS 33 MICIIE3HAXOKEHHIM 00’€KTa HE3aBEepIICHOTo Oy-
TMIBHUNTBA 200 3a MICIIE3HAXOMKEHHAM OPHIANIHOI 0COOH, abo 3a
3apeeCTPOBAHUM MiCIIEeM MPOXKHUBAHHSI (HI3UIHOT 0COOH - CTOPOHH JI0-
roBopy (4. 6 ct. 55 3Y «IIpo HoTapiar).

[Ilomo ocTaHHBOTO eTalry — Jep KaBHOI peecTpallii mpaB (mpaBa
BJIACHOCTI YH CITEIiaIbHOTO MaifHOBOTO TIpaBa) Ha 00’€KT He3aBep-
IICHOTO OY/IIBHUIITBA, TO HOr0 BHOKPEMIICHHS BiJl TIONIEPEIHBOI CTa-
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Iii € numie GopManbHUM, aJKe B YaCOBHX PaMKaxX BOHH 30iraroThCsl.

[Tynkrom 21 4. 1 ct. 3 3V «lIpo gepkaBHY peecTpallito peuoBHX MIPaB

Ha HepyXoMe MaiHO Ta ix 00TsokeHb» Ne 1952-1V Big 01.07.2004 3a-

KpIIUICHA 3acajia OJJHOYACHOCTI BUMHEHHS HOTapiajibHOI Jii 3 Hepy-

XOMUM MaifHOM, 00’€KTOM HE3aBEpIIECHOro OymiBHUITBA, MailOyTHIM

00’€KTOM HEPYXOMOCTI Ta JAeprkaBHOI peectparii npaB [6]. Tum He

MEHIII, TaKa TMpoIeaypa € 000B’I3KOBOIO, a/’Ke MOMEHTOM HaOyTTS

paB Ha 00’ €KT HE3aBEPIIICHOTO OYIBHUIITBA € MOMEHT iX JIepyKaBHOT

peectpariii.

[lincymoByroun, MOKHA 3a3HAYUTH, IO YKIAIACHHS JOTOBOPY KYy-
MIBITI-TIPOAKY 00’€KTa HE3aBEPIICHOTO OYIIBHHIITBA 3arajioM He
BIZIPI3HSETBCS Bl MPOLEAYPU YKIAQJEHHS TaKUX JOTOBOPIB MIONO
iHIINX 00’ €KTiB HepyXoMocTi. OcoOIMBOCTI yKIaJAEHHS BOTO JOTO-
BOpY MOJISTAIOTh B TAKOMY: 1) MepeIyMOBOIO YKIIAJEHHS JOTOBOPY €
Jep’kaBHA PeecTpartis mpaBa BIACHOCTI UM CICIIABHOTO MaiHOBO-
TO TpaBa 3a MPOoJaBIeM; 2) MPEAMET JOTOBOPY BKIIIOUAE HABEIACHHS
TEXHIYHUX XapaKTEPUCTHK 00 €KTy He3aBepIICHOTo OyniBHUITBA 3
ypaxyBaHHSIM iHQoOpMarllii 3 J{epkaBHOTO peecTpy peuoBHX IpaB Ha
HepyxoMe MaiiHo; 3) HOTapiaJbHe IMOCBIMUEHHS TOTOBOPY TIependoadae
MOJIaHHSI HOTAP1yCy TaKUX JOKYMEHTIB SIK JIOKYMEHT, Ha ITiJICTaBl KO-
T'O TIPOBOAMTHCS OYAIBHUIITBO 1 IOKYMEHT, IO MiATBEPKYE MIPABO HA
3eMeNbHY NINSHKY; 4) MOKYIIeIh Ha0yBa€e MpaB 3a JOTOBOPOM KYITiB-
J-TIPOAKy Ha 00’ €KT HE3aBEPIICHOTO OyIIBHUIITBA JIUIIIC B MOMEHT
X IepaBHOT peecTpariii.

1. Ilpo ecapanmyeanns pewosux npas Ha 06 ’€Kmu HePyXoMo20 MauHd, siKi 6y0yme
cnopyooiceni 6 maubymuvomy: 3axon Yrpainu 6i0 15.08.2022 Ne 2518-1X.
URL: https://zakon.rada.gov.ua/laws/show/2518-20#n366 (dama 36epHenms:
06.04.2023).

2. Ineniox M. JI. Ocobnusocmi npaea énachocmi ma MamHOBUX Npag 3a 002080POM
6yo0ieenvHo2o niopsdy. Akmyanshi npobremu npasosnascmaa. Lusinohe npaso i
yusinonuil npoyec. Cimetine npago. Mixchapooue npusamue npaeo. Iocnooap-
coke npaso. 2016. Bun. 1. c¢. 133-137. URL: http://dspace.wunu.edu.ua/bitstre
am/316497/6885/1/%D0%9F%D0%BB%D0%BS5%D0%BD %D 1 %8E%D0%
BA%20%D0%9C..pdf (0ama 36epuenns: 06.04.2023).

3. Husinvhuii kodexc Yxkpainu 6i0 16.01.2003 p. Ne 435-1V. (dama onoenenus:
15.04.2023). URL: https.//zakon.rada.gov.ua/laws/show/435-15#Text

4. IIpo nomapiam: 3axon Yxpainu 6io 02.09.1993 Ne 3425-XII. (0ama onosenenms.
29.12.2022). URL: https://zakon.rada.gov.ua/laws/show/3425-12#n526 .

5. Iopsidox euunenns HomapianvHux Oitl Homapiycamu YKpainu: 3ame. HaKazom
M-sa ocmuyii’ Yrpainu 6io 22.02.2012 Ne 296/5. (0ama onoenenns: 02.12.2022).
URL: https.//zakon.rada.gov.ua/laws/show/z0282-12#n98 .
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6. Ilpo Oepoicasny peccmpayito pevosux npas na Hepyxome MaiHo ma ix 06msicens:
3akon Yrpainu 6io 01.07.2004 Ne 1952-1V. (0ama onoenenns: 23.03.2023). URL:
https://zakon.rada.gov.ua/laws/show/1952-15#Text .

CUCTEMA OXEPEN UMNBIJIBHOIO NMPABA B
OEPXXABAX KOHTUHEHTAINBHOI TA AHINO-
AMEPUKAHCbKOI MPABOBUX CUCTEMAX

IsaHuyk M.HO.

HaesuyarnbHo-Haykosul ropuduyHuUl iHcmumym
lMpukapnamceKko20 HauioHarIbHO20 yHisepcumemy
imeHi Bacunss CmegbaHuka,

CroromHi sl HaIllOHAIBHOI TIPABOBOI CHCTEMH BaXKITHBOTO 3HA-
YeHHs1 HaOyBae JTOCTIDKEHHS JpKepell paBa. BUBYEHHS BIACTHBOC-
TeH JpKepell [UBUILHOTO TpaBa JI03BOJIUTh BU3HAUYUTH HAPSIMU BJIO-
CKOHAJICHHS BCHOTO MEXaHi3My IHMBUILHO-TIPABOBOTO PETYITFOBAHHS,
3MIHCHUTH HAYKOBE IMPOTHO3YBAaHHS TEHICHITIH PO3BUTKY HaIliOHATh-
HOT IMPaBOBOT CHCTEMH Ta 3arajioM MiJABUIIUTH i1 ehekTuBHICTh. Came
HEOOXITHICTh TEOPETUYHOTO y3arajJbHEHHsI CHCTEMHUX BIaCTUBOCTCH
JOKEpell UBLIHHOTO TIpaBa SK BYKJIIMBOTO €JIEMEHTa JIii ITpaBa BU3HA-
9Ja€ aKTyaJbHICTh IILOTO TOCITIIKCHHS.

Tpaauilist IIUBLIBHOTO MTPaBa B3sila CBil MOYATOK B KOHTUHEHTAIIb-
Hill €Bpomni 1 Takoxk Oylla MOMKpPEeHa B KOJOHISIX €BPONEHCHKHUX 1M-
MEePCHKUX JiepkaB, Takux sk [cmanis ta [lopryramis. 3roqoM MuBiiIb-
HE MPaBO TaKOXK OyJI0 MPHUIHATO B JIEB’ AITHAIIATOMY Ta ABAIIATOMY
CTOJITTAX JIEpIKaBaMHU, sIKi paHille Majii 0coOJIMBI IPaBOBI TpaIuIii,
Takumu sk Pocilickka Immepis Ta SInomist, siki nparmyiu pedopmysa-
TH CBOI IPABOBI CHCTEMH, 100 OTpHMATH eKOHOMquy Ta TOJNITHY-
HYy CHIIY, IOPiBHSHHY 3 CHJIOIO 3aXiTHOEBPOTEHCHKIX HaIliOHATEHUX
nepxas [1, c. 9].

[MapmamMeHTChKE 3aKOHOJABCTBO € OCHOBHHUM JDKEPEJIOM IpaBa B
KpaiHaX KOHTHHEHTAJBHOI MPaBOBOI CHCTEMHU (TaKOK BHKOPHUCTOBY-
€THCS HA3Ba “KpaiHu IUBIILHOTO MpaBa’). Lle 3akoHOgaBCTBO BKITIOYAE
KOJICKCH, OKPEMIi CTaTyTH Ta JOIMOMIXKHI 3aKOHO/aBYl akTH. Sk mnpu-
Knaja, Moxe ciayryBatu Himenpkuii nuBineHuil koneke (Biirgerliches
Gesetzbuch), 3BiT KOIM(iKOBAHOTO MPUBATHOTO Npasa, SIKWH HaOyB
quHHOCTI B Himernpkiit iMmrepii me B 1900 porri. Xod BIPOAOBXK TPH-
BAJIOTO Yacy BiH 3a3HaB YMMAaJIO 3MiH, IPOTE 1 JOCI 3AINIIAETHCS YNH-
HuM. Komekc Bupic i3 Oa)kaHHS CTBOPUTH JIOCKOHAJIC HAI[lOHAIBHE
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3aKOHOJIABCTBO, sIKe O BPETYJIIOBAJIO CyIepEewINBi 3BUYai Ta 3aKOHU Ha
PI3HUX HIMEILKUX TEPUTOPIH.

Jlanuit Komekc po3mileHnid Ha 1 aTh dacThH. [leprma gactuHa €
3arajibHOI0 1 OXOIUIIOE TIOHSITTS. OCOOMCTHX TpaB 1 MPaBoCyO €KTHO-
cti. [Ipeqmeramu 1HIIMX YOTHPHOX YACTHH €: 3000B’sI3aHHS, BKIIIO-
Yarouu MOHATTS KYyMiBIi-NPOAXy Ta KOHTPAKTY; pedi, Y TOMY YHCIi
HEepyXoMe Ta pyxoMe MaiHo; IMOOyTOBiI BiTHOCHHH; 1 TIPaBOHACTYII-
HHITBO [2].

[le onHi€r0 BU3HAYATIBHOIO PUCOIO KpaiH KOHTHMHEHTAJIbHOI Mpa-
BOBOI CHCTEMH € Te, II[0 BOHU MPOBOMATH TEOPETUYHY Ta MPAKTHUHY
PI3HUITIO MK MyOTIYHUM 1 MPUBATHUM IIPABOM, IO HE Ma€ TaKOTO
’K 3HAQUEHHs B KpaiHax 3araJlbHOro npasa. KiacM4HUM NPUKIIAZI0M €
Opanuis, npuBaTHE NPABO SKOT MOJIISETHCS HA BIACHE IIUBUIBHE, SIKE
MicTtuThest B HopMax L{usinsHoro komexce (Code civil) i B qomoMi>kHUX
3aKOHAaX, Ta 0COONMBY YaCTHHY IPUBATHOTO TPaBa, y Ky BXoAuTh Ko-
JIEKC KOMEPIIIHHOTO npasa (Code de commerce), 0 PETYIII0E€ KOMEp-
HidHY Ta TOCMOAAPCEKY TUSUTBHICTD FOPUANYHUX Ta qnquHx oci6 [3].

Y KpaiHax IHUBLTBHOIO TpaBa iCHye NeBHA 1€papx151 3akoHiB. Ha
BepIIMHI iepapxii 3HaXoAUTbCA KOHCTHUTYIIIS, 3a KOO WIYTh KOIEK-
CH Ta iHIII 3aKOHU (1[0 BUXOJSATH BiJ] BAKOHABUOI YU APIIAMEHTCHKOT
TJIOK 3aJIe)KHO BiJ MPaBOBOI CHCTEMH), MOTIM BHUKOHABYi JIEKPETH,
JlaJTi HOPMaTUBHI aKTH, 32 SKUMHU WTyTh TIOCTAHOBH MICIIEBUX OpPTaHiB
BIIAIW. 3BUYAH, K PiAKICHE JHKEPENIo MpaBa, 3HAXOMUTHCS B HIDKHIN
YaCTHHI MipaMi/IH, i Ha HbOTO PIJKO MOCKIAThes B cymi [1, ¢. 11].

L5t omopa Ha KOJEKCH Ta 3aKOHU € LEHTPaIbHOI0 XapaKTepUCTHU-
KOKO KpaiH KOHTHHEHTAJIhHOI MPaBOBOi CHCTeMH. B oCHOBI ix mpa-
BOBOI CHCTEMH JISKHTH Bipa B Komuikallito sk 3acid 3a0e3rmeueHHs
palioHaIbHOTO, JOTTYHOTO Ta CUCTEMHOTO ITiJIXO/My JI0 mpaBa. bararo
MPUXHUIIBHUKIB i€l MPAaBOBOI CHCTEMH BBaXKalOTh, 110 KOJEKC MOXKE
OXONHTH BCl OOCTaBUHH, SKi MOXYTh OTPeOyBaTH MPABOBOTO PETy-
JTIOBaHHS, 0€3 He0OX1THOCTI CYIOBOTO TIIyMaueHHs Ta 0e3 HeoOXiaHO-
CTi, 00 CYIII TIOCHITAJIMCS Ha CY/IOBY ITPAKTUKY. B cBOO uepry, cymii
XK MEPEBAKHO TIyMayaTh KOJEKCH Ta 3aKOHHU JTy’Ke CYBOPO.

Takuif BUI K pO3MIMPIOBAIBHE TPAKTYBAaHHS YHHHUX 3aKOHO-
JABUIMX TTOJOKECHD IS CTBOPEHHS HOBHWX TIyMadeHb 1, BIAIMOBIIHO,
HOBOTI'O 3aKOHY, HE peai3yeThbest. Ha BiZIMiHHY BiJl Jiep)kaB KOHTHHCH-
TaNbHOI MPaBOBOI CHCTEMH, L€ SIBUILE CHOCTEPIraeThcs B 0araTrbox
KpaiHaX aHTII0-aMEPHKAHCHKOI ITPaBOBOI CUCTEMH, JIe FOPHCTH TBOPYO
00CTOIOIOTH HOBE TIIyMaueHHs 3aKOHY, HABIThH SKIIO I He Oyio Tme-
penbadeno 3akoHomasmeM [1, c.14].
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TpamuuiiiHo mpeneaeHTHEe MPaBo HE BigirpaBajo BaKIMBOI poii
B KpaiHax IMBIIBHOIO IpaBa SIK Jpkepeso mpasa. Cynist BUpilIyBaB
KOKHY CTIpaBy Ha OCHOBI KOJICKCIB UM 3aKOHOJIABCTBA 1 HE IITyKaB aHa-
JIOT1# y 1HIIIH crpaBi, HaBiTh SKIIO (akTH OyIW ieHTHYHUMH [ 1, C.
12].

Le rpyHTYBanocs Ha MepeKoHaHHi, M0 KOJIEKC MICTUTh YCIO 1H(OP-
MalIlifo, HeOOXiTHY IJIsT BUPIIICHHS CTpaBH. BiH TakoX IPyHTYBaBCS
Ha TBep/il Bipi B Te, 110 3aKOH CTBOPIOE 3aKOHOJABYA BIasa, a HE
CyIIi.

OcTaHHIM YacoM pojib MPELECHTHOTO TpaBa B KpaiHax 3MiHH-
nacs. BupimreHi JmiHil cripaB Temep BBaKAIOTHCS aBTOPUTETHUMH Ta
MPUAMAIOTHCS Yepe3 Te, 10 BOHH 3a0e3IeuyI0Th y3ToOIKEeHICTh y 3a-
CTOCYBaHHI 3aKOHY.

[IpaBo kpaiH aHIIO-aMepUKAaHCHKOI IPaBOi CUCTEMH, SIKE 3apOAH-
JIOCh B CEPETHBOBIUHIN AHTIIIIT i B MaltOyTHROMY BKOPIHHIIACh B OpH-
TAHCBKHUX KOJIOHISIX Ha Pi3HUX KOHTUHEHTAaX, HaBIAKH, HE € KOIUpi-
koBaHe. Lle o3Hayae, 0 HEMae MOBHOTO 3BEICHHS IPABOBUX HOPM i
crarytiB. i mpukiany, y cydacHiit Axnmi xoua BincyTHs KoHcTH-
TYIisl Y KITACHYHOMY PO3yMiHHI, IPOTE € HOPMATHBHO-TIPABOBI aKTH,
sIKi BUKOHYIOTH 11 pornb: Benmuka xaprist BonmpHOCTel (Magna Carta),
Bimute npo npasa 1689 poky (Bill of Rights), 3axon “IIpo mapnament”
(Parliament Act) ta inmi [4].

HaBiTh K011 TIpaBoO aHTIO-aMEPUKAHCHKOI IPaBOi CHCTEMH CITHpPa-
€THCS HA JICSK] PO3PI3HEHI CTATYTH, SIKi € 3aKOHOAABYNMHU PIllICHHSMH,
BOHO 3HAYHOIO Miporo 0a3yeThes Ha MpeleeHTax, TOOTO Ha CYJOBUX
pIIIeHHSX, sIKi Bke Oynu mpuiHATI B momiOHuX crpaBax. Lli mpere-
JIEHTH 30epIiraroThCs MPOTITOM TPHUBAIOTO Yacy B 3allMcax CYIiB, a
TaKOXK ICTOPUYHO 3aJJOKyMEHTOBaHI B 30IpHHMKAX MPEIEJACHTHOTO
MpaBa, BiIOMUX K IOPIYHUKH Ta 3BiTH, Taki 5K «Reports of Cases»,
«American Law Reports» Ta «West’s Federal Reporter» [4].

[IpernienenTn, M0 3aCTOCOBYIOTHCS TIPU BUPITIICHHI KOXKHOI HOBOI
CIPaBH, BU3HAYAIOTHCS TOJIOBYIOUMM CYJJICI0. SIK HACIIOK, Cy/i Bi-
JirpatoTh BENWYE3HY poyib ¥ (OpPMYBaHHI aMEPUKAHCHKOTO Ta OpH-
TaHCHKOTO 3aKOHOMaBcTBa [1, ¢. 12].

OTXe, ICTOPUYHO CKIIaJOCh, 0 KOHTHHEHTAJIBHE MPAaBO B TIEp-
Iy 4Yepry MpOTHCTaBISAETbCA aHIIO-aMepUKaHChKO TipaBy. OOuaBa
PO3BHBAJIHCS Maii)Ke OIHAKOBO, Xoua i pizHUMH TeMnamMu. OCHOBHUM
(hakTOM TXHBOTO PO3XOMKCHHS, MOCIYTYBaJIO TE, IO aHIJIO-aMepH-
KaHCHhKE TIPABO 30CEPEIMIIOCH Ha BUPOOJIEHHI ITIXOMy IIyKaTH pi-
HICHHS 0 KOYKHOTO KOHKPETHOTO MPaBOBOTO BHUIAJKY OKpeMo. ToMy
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PO3BUTOK CUCTEMHU JIPKCPEIT HI/IBiJ'II:HOFO ImpaBa Bil[6yBaBC5[ caM¢€ 3HU3Y
Bropy, OCKUTBKH caMe CYIII BiJirpaBayid 3Ha4Hy poiib B (hOpMyBaHHI
npaBa. B KOHTHHEHTAIBHIM TTPABOBIiil cHCTEMI K, ITUBIILHE MTPaBO, Ha-
BIIAKH, (POPMYBAJIOCH 3BEPXY BHH3 3aKOHOJABYOIO BIIaJI010. SIK HacIIi-
JOK, HI/IBIJ'IBHC mpaBo B KOHTUHEHTAJIbHIN HpaBOBlI/I CI/ICTeMl 6y[[y'-II/I
BHUKIJIaICHUM 33.3,[[3.]'161"1[[1:, 6yHO OLIBII CHpI/II/IHHTHPIBI/IM A0 PETCIib-
HOTO JIOTIYHOTO aHaJli3y Ta MPEACTaBICHHS SK IITiCHOT, abcTpakTHOT
CUCTEMHU, BI/IKJ'IaI[eHO.I. B UHUCJICHHUX CHUCTEMATU30BaHUX KOJCKCAX Ta
sakonax. Tozi sk 3arajibHe NPaBo Malo OilblI XA0THYHY CTPYKTYpY i
OlIbIIIE Op1€HTyBaJ'IOC$I Ha BI/IplLHeHHSI KOHerTHHX HpO6J'I€M HDK Ha
mo0Oy/IOBY BEJIMKHX 3arajlbHUX IMPUHIUIIB, 110 BiI0OpaKaeThCs YUC-
JICHHOIO CUCTEMOIO TIPEIE/ICHTIB.
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KobGamyk B.

OCOBJINBOCTI YKNAAEHHA OOrOBOPY
CYPOIrATHOIo MATEPUHCTBA

Ko6awyk B.

lMpukapramcbKuli HauioHaIbHUU yHieepcumem iMeHi
Bacuns CmecghbaHuka

VY Hami JHi cyporarHe MaTepuHCTBO (naiti — CM) siK pernpoayKTHB-
Ha MPaKTHKa KOPUCTYETHCS BCE OLIBIIMM MOMUTOM, OCKUIBKH CHPUSIE
BHPIIIEHHIO MPOOJIEMHU JTIOIEH, KOTPi He MOXKYTh MaTH fiTeil. [IpaBoBe
3a0e3redenHss CM B YkpaiHi € OTHUM 13 3aKOHO/IaBY0 HEBPETYIIHOBA-
HUX 1 CKJIAJIHUX MUTaHb. Ha CbOTro/IHI BOHO HE MOXKE MTOBHICTIO T'apaH-
TYBaTH HaJIe)KHY peasizaliio 1 3aXUCT MpaB Ta IHTEPECiB yYaCHUKIB
JOTOBIpHUX BIAHOCHH. TakuM YHWHOM, aKTyaJbHICTH JOCIIDKEHHS
3YMOBJICHA COIIAJIbHOI0 3HATYIITiCTIO CM Ta HEeJJ0OCKOHATICTIO HOpMa-
TUBHOT'O PETYJIIOBAHHS MPABOBITHOCHH Y Lill cdepi.

Ha cporoznni y Y"HHOMY 3aKOHOAABCTBI BiJICYTHE BU3HAYECHHS TEP-
MiHy «CypOTaTHE MaTepHWHCTBO», XO04a CaM TEpPMiH 3yCTPI4aeThCs B
0ararb0X HOpPMaTWBHO-TIpaBOBUX akTax. CM TpakTylOTh SIK JIOMOB-
JICHICTb, IO Tependayae BUHOIIYBAHHS JKIHKOK JUTHHU JUIS 1HIIOL
napu, nepeBakHo OesrunigHoi. BiamosinHo cyporatHoro marip’io €
JKIHKa, KOTpa Ja€ 3rojy Ha 3a4arTs, BUHOIIYBAaHHS 1 HAPOIKyBaHHS
JUTHHH JUIS 11 To1aabIIol Hepez[aqi FeHETUIHNUM OaThbKaM.

I[oromp, ymaneHHH MK 0i0J0TiYHMMH (TIOTEHIIMHUME) OaThKa-
MH 1 CypOTaTHOIO MaTlp 10, € MI/ICTABOIO BUHUKHEHHS TIPABOBITHOCHH
CM. Bin Moxe 3IiiCHIOBAaTHCh Ha KOMEPIIiHHIAH OCHOBI a00 Ha ayb-
TpyicTHuHuX 3acanax. llepmmii BapiaHT mependavae BUILIATY Cypo-
raTHid MaTepi KOIITIB MOHA/ HEOOX1IHUX MEJIMYHUX BUTpAT [5, c. 74].
Crin Haronocuty, o y 6aratb0X po3BMHEHMX KpaiHax KoMmepLiiiHe
CM € 3a00pOoHEHUM.

B Vkpaini CM perymoetbes, 30kpema, LK Yipainm, ct. 123 Ci-
MEWHOro KojieKcy Ykpainu [6], Hakazom MO3 VYkpainu «lIpo 3arsep-
mxeHHs [lopsaky 3acTocyBaHHS! JOMOMDKHUX PEHPOAYKTHBHHUX TEX-
Houtorii B Yipaini» Ne 787 Big 09.09.2013 p. [5].

Horosip CM — 11e eanHnii 3aci® BCTAaHOBJICHHSA B3aEMHUX 000B 53~
KiB 1 MpaB, CTPOKY BHUKOHAHHSI 3000B’s3aHb, a OTXKE, 1 3aXHCTy 3a-
KOHHHX TIpaB Ta 1HTEPECiB CTOPiH, BU3HAYECHHS BiINOBIJAIBLHOCTI 3a
HEBUKOHAHHS/HEHAJIE)KHE BUKOHAHHS YMOB O3HaY€HOTO JIOTOBOpY. Y
TOM JKe Yac icHye npoOiiemMa, sika mojisirac B TOMY, 1[0 He BCi o0cTa-

BHHHU MOXIIMBO TlependavynuTH y npoMy aorosopi. Lle, B cBoro yepry,
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YCKJIAJTHIOE CYJ0BE BPETYIIOBAHHS CIIOPY y 3B’SI3KY 3 BiJICYTHICTIO
y JESKUX KpaiHaX HaJe)KHOTO IPABOBOTO PETYITIOBAHHS 1HCTUTYTY
CypOTraTHOTO MaTepPHHCTBA.

[Ipeamerom moroBopy CM e nii cyporarHoi Matepi 3 BUHOIIyBaH-
Hsl, HAPOJPKEHHS Ta Tiepeadi TUTHHH 010JI0TTYHUM OaThKaM 13 JI03BO-
JIoM Ha 11 peectpartito [9, c. 53].

HoroBip CM ne 3akpimtennit y LK Ykpainn, Tomy mesiki BUeHi
BIJTHOCSITH HOTrO /10 HEMOIMEHOBAHUX IUBIJIBHO-IIPABOBUX MPABOYH-
HiB. Ha nymky Oinpmocti HaykoBuiB (O. bimanos, FO. Kopenra, O.
Cynaesa [8] Ta iH.), goroBip CM cii po3risiiaT SK MUBUTEHUH-TIpa-
BOBHIA JOTOBIp, OCKiTbkH CM BimOyBa€eThCS 32 yTOMOI0 CTOPIH 1 CIIps-
MOBAaHE Ha BUHUKHEHHS, 3MIHY Ta NMPUIIMHEHHS HOBUX MPaBOBIIHO-
CUH, TUM T1a4€ MK CypOTaTHOIO MarTip 10 Ta MOJPYKKSIM HE BHHUKAE
CIMEMHUX BiITHOCHH.

HoroBip CM € mocuTh HOBUM BHIIOM JIOTOBOPY JJIsT HAIIoi Kpai-
Hu. Jlo foro ykiIazeHHs 3aKOHOM HE mepeadadeHo qeTaTbHIUX BUMOT,
OKpIM THX, IO MpeJ’ sBISIOTECSA 0 cyporatHoi marepi. Crenmdika
IILOTO JIOTOBOPY TIOJIATAE B TICHOMY NEpeIUIeTeHHI Y HbOMY TIPaBOBOL
Ta MOpAITbHO-ETUYHOI CKIaNoBUX. Lle yckimaaHioe BU3HAYEHHS HOTO
MIPaBOBOT NMPUPOJIH, Y 3B’SI3KY 3 UUM BUHHUKAE PsiJl IPOOIIeM, OB’ s3a-
HUX 3 YKIQJICHHSM I[bOTO JOTOBOPY, MOXKIIUBICTIO HOTO PO3ipBaHHS,
BIJIMOBITaNIBHICTIO CTOpiH TOMIO [7, ¢. 169].

Horosip CM ykimagaroTs 110 TIPOBEICHHS CaMoi MPOLEypH 00~
MIXKHOI PerpoayKTUBHOI TEXHOJIOTII, aje Micls TOTo, SIK CyporaTHa
MaTip i 3aMOBHUKH (3aMOBHUK) MPOWIYTh MOBHE MGILO6CTC>K6HH5[
Lle#t moroBip ykiajawTh 3 ypaxyBaHHSIM MPUHIIUITY BiJIHOTO BOJIE-
BUSIBJICHHSI CTOPiH. YCi TOMOBJICHOCTI ITOBHHHI OYTH Y3TODKCHI IO
MOMeHTY Horo yknaaeHHs. JJoroBip CM BBaXaroTh YKIIaJICHUM, SKIIO
CTOPOHH Y HaJISKHIH (OPMi JOCSTIIN 3TOAM 3 yCiX ICTOTHUX YMOB JI0-
rosopy [7, c. 170].

[Ticns migmucanHs JIOTOBOPY 1 TOYaTKy BariTHOCTI CyporaTHOi Ma-
TEpi HE JIOMYCKAETHCS 3MIHA YMOB JIOTOBOPY B OIHOCTOPOHHBOMY T10-
PAIKY. Takox 116 CTOCYEThCS THUX BUIAJKIB, KOJIM TEHETHYHI 0AaThKU
NPUAMYTH pillieHHs Tpo NpunuHeHHs nuto0y. Bueni T. Cna6’sxk Ta .
Minryk BBaKarOTh, IO PO3ITYUEHHS TCHETHUYHUX OATHKIB J0 ITOYATKy
MPOLIECY 3aILIIIHEHHS € IMiJICTABO0 JUIsi aBTOMAaTUYHOTO PO3ipBaHHS
noroBopy CM [5, c. 74].

Juis nmmBinbHO-TIpaBoBUX BiqHOCHMH CM XapakTepHUH Tpaaulliii-
HHAU CKIad: 00’€KT, cy0’ekT i 3MicT. OO’€KTOM y TIPaBOBIIHOCHHAX
CM € mociyru, sSIKi HaaThCes i1 9ac ychoro mporecy. Ha mymky C.

51



KobGamyk B.

binanoa, — 1e mocayry, Mo HAJAIOTHCS CypOraToM, 1100 BUHOIIY-
BaHHS 1 HApO/DKEHHS AWTHWHU Ta BCl MEUYHI MTOCITYTH, SIKi HAJAAFOTh
Menzaxmanu [1, c. 12].

Cy06’extu nipaBoBigHocuH CM — Oionoriuni 0aThKH, sIKi 3a JIOTO-
BOpPOM € 3aMOBHHKaMHU. Ll]e OTHUM y4acHMKOM JOCIHIPKyBaHUX Tpa-
BOBITHOCHH € cyporarHa Marip. Came BOHa 3000B’s13aHa TPOUTH MPO-
Heypy eKCTPaKOPIOPATbHOTO 3aIlliIHEHHS, BUHOCUTH 1 HAPOIUTH
JUTHHY, ITICJIsl 4OT0 TiepeaatH ii OiojoriyauM Oarbkam [2, ¢. 12-13].

Crij 3a3HaYUTH, 11O YOJIOBIK JKIHKH, SIKa BUSIBHIIA Oa)KaHHS CTaTh
CYpOTaTHOK MaTip 10, 000B’SI3KOBO TIOBHHEH JIaTH Ha Iie 3roxy. Of-
Hak, sK Bin3Hadae O. BinaHoB, BIH HE BUCTYNA€ CTOPOHOKO JIOTOBOPY
CM. Horo 3rona € HEOOX1THOO JUTst 3a0€3MeueHHs CIMEHHHUX MPaBo-
BiTHOCHH MOAPYX K cyporatHoi marepi [1, c. 13].

BaTMBUM € BCTAaHOBJICHHS 3a00POHH IIOI0 PO3IPBAHHS JOTOBOPY
CM 3a iHIIIaTUBOIO 3aMOBHHUKIB ITiCJIsl HACTAHHS BariTHOCTI Cyporar-
Hoi Marepi. Ha nymky B. KosxeBHHKOBOT, « /17151 3aXHMCTy MPaB 1 3aKOH-
HUX IHTEpECiB AUTHHM Ta CypOTaTHOI MaTepi Ma€ iCHyBaTH 3a00poHa
[OJT0 PO3iPBaHHSI JIOTOBOPY CypOTaTHOTO MaTEPUHCTBA (SIK Y BUTIAIKY
MTOPYIICHHS, TaK 1 Y BUMAAKY JOOPOCOBICHOTO BUKOHAHHS JOTOBOPY
CYpOraTHOK MaTIp’10) 3a IHIIATHBOK MOIPYXIKA-3aMOBHHKIB TICIIS
HACTaHHS BariTHOCTI cyporaTHoi marepi» [3, c. 422].

Sk BiA3HA4alOTh BUCHI, IPH yKiIagaHHi gorosopy CM ciig Bpaxo-
BYBaTH HasBHICTD 1HIIIOTO YYaCHUKA AOCIIHKYBAHHUX MTPABOBITHOCHH
— Men3akianay, akpenurosanoro MO3 Ykpainu a1 mpoBeAeHHS Mpo-
LEAYp CyporaTHOro MarepuHcTBa [7, ¢. 169]. Sk crBepmkye O. bina-
HOB, 3 MEJ[3aKJIaJTOM CITi/T YKJIQJaTH JOTOBIp MPO HAJTAHHS MEIIOCTYT
CM [1, c. 14]. YdueHuii miaKkpecroe, Mo «METATHIHN 3aKiIa] He MOXE
HECTH BiJINOBIZANIbHICT 32 PILICHHS, MPUHHATE HIIMMH yYacHUKa-
MU TpaBoBifHOCHH. OJHAK Ba)KIMBO PErIAMEHTYBAaTH IMPOLEC TPH-
TATHEHHS MEIWYHHX TPAIiBHUKIB JI0 BIAMOBITATFHOCTI 32 MEAMYHY
oMKy » [1, c. 14].

Ha npakTuii MOXIJIMBI BUNIAJIKK, KOJIK eMOPIOH HE MPIKUBAETHCS
B Oprasi3mi cyporarHoi Marepi 3 610JI0TiYHUX TpUYKH. SIK CTBEpIKYE
1. Cepennuipka, Taky CUTYaIlil0 HE MOXHA PO3IVISIIATH K HEHAJCK-
HE BUKOHAHHS YMOB JJOTOBOPY CypOTaTHOIO Matip’10. OTHAK I MOXKE
MIPU3BECTH 10 MPUITMHEHHS JoroBOpY CM 0e3 3acToCyBaHHS 3aX0/liB
LUBIIHLHO-TIPABOBOI BiJioBinanbHOCTI [7, ¢. 170].

[TizcyMOBYrOUHM, MOKHA 3a3HAYKMTH, IO JOTOBIP, IO YKIAJACHHUMA
MDK TEHETHYHUMH (TIOTEHIIHHUMA) OaThbKaMW Ta CYpPOTaTHOIO Ma-
Tip’10, € IpaBoBOt0 0cHOBOIO CM. [IpeameTom boro 10roBopy € 6e3-
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Oco6mMBOCTI yKIIaI€HHS IOTOBOPY CYpOraTHOTO MaT€pUHCTBA

nocepenHbo il cyporarHoi marepi, To0To ii 10OpoBiNbHA 3roga Ha

3a4aTTsd, BUHOLTYBAHHS 1 HApO/P’KCHHA JUTHUHU IJIs HO,Z[aJ'ILIHO'I' rnepe-

Jayi 0arbKaMm, sIK1 11030aBJIeH] TaKOT MOXKJIMBOCTI 38 MEIUYHUMM ITOKa-

3aHHAMHU 301HCHUTH 1€ CAaMOCTIIHO.

[Tpu yxnaganui goroBopy CM noTpiOHO BpaxyBaTH HasBHICTb iH-
I0oro ydaCHUKa — MCEI3aKkyany, 3 SIKUM CJ'IiI[ YKIagatnu OKpCMI/Iﬁ 010~
Bip. Y YMHHOMY 3aKOHOIABCTBI YKpaiHW HEMa€e YiTKO CHOpMyIhOBa-
HUX BUMOT 710 OPMHU KOHKPETHOTO BUJIY IOTOBOPIB.
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ICTOTHI YMOBU OOrOBOPIB NPO HAOAHHA
nocnyr

KytHa M.O.

lMpukapramcbKuli HauioHaIbHUU yHieepcumem iMeHi
Bacuns CmecghbaHuka

[IpaBoBe peryiroBaHHS JOTOBOPIB PO HAJAHHS MOCIYT 3I1HCHIO-
erbest maBoro 63 LK Ykpainu «llocmyru. 3aranbHi noaoxeHHs» [7].
[TomoxxeHHS 1i€i TTaBU MOXKYTh 3aCTOCOBYBATHUCS JI0 BCiX JOTOBOPIB
PO HaJIaHHSI TIOCIIYT, SKIIO 1€ HE CYNepeuuTh cyTi 3000B’s13aHHs. B
LK Ykpainu nependaueHi HaifO1LIb I HOMIMPEH] TOTOBOPH PO Ha/laH-
HSl TIOCIIYT, @ caMe: IEepPEeBEe3CHHs, TPAHCIIOPTHOTO EeKCIIeANPyBaHHS,
KOMicii, TopydeHHs, 30epiraHHs, CTpaxyBaHHS, TOBIpYOTO YIpaBiiH-
HS MalfHOM Ta iHIIi. Buan 7oroBopiB mpo HagaHHS TMOCITYT MIiCTSATHCS
i B IHIIMX HOpMaTUBHO-TIpaBoBuX aktax. Hampuknaza, B 'K Ykpainu
HAEThCS PO areHTChbKUN 10roBip, Y 3akoHi Ykpainu «llpo Typuzm»
PO JIOTOBOPH Ha TYPUCTHYHE Ta €KCKypciiiHe oOciayroByBaHHS [6],
3aKkoH YKpa'iHI/I «IIpo anBOKaTypy Ta aABOKATCHKY AiSITBHICTH) MEpeI-
Oavae J0TOBIp TPO HaJaHHS MpaBoBOi 1onoMor# [4].

3 omisAy pi3HOMAaHITHICTH MOCIYT, pUHOK SIKHUX B OCTaHHE JIeCs-
TWIITTA aKTUBHO PO3BUBAETHCS, JOIOBOPH, 110 ONOCEPEAKOBYIOTh iX
HaJaHHA, CKJIAJal0Th BaroMy YaCTHHY JAOTOBIPHUX KOHCTPYKIIH, SKi
3aCTOCOBYIOTBCSl Y TMOBCSKICHHOMY JKHTTi. He3Bakarounm Ha CBOIO
MIPUHAJICKHICTH 10 OAHIET TPYIIH, IPABOBE PETYIIOBAHHS PI3HUX BUJIIB
JIOTOBOPIB IIPO HaJaHHsI OCIYT XapaKTEePU3y€eThCs IEBHUMHU OCOOIH-
BOCTSIMH, $IKi, 30KpeMa, MOXYTh TPOSIBISITUCS B iX ICTOTHUX yMOBaXx.
3a3HaueHUM OOYMOBIIIOETHCS AKTYaJIbHICTh TEMATUKH JIOCIPKEHHS.

Bipmoigno 10 a63. 2 4. 1 ct. 638 LIK Ykpainu icToTHUMHU yMOBa-
MU JIOTOBOPY € YMOBH IIPO IPEIMET JOIOBOPY, YMOBH, 1110 BU3HAYEHI
3aKOHOM $IK ICTOTHI a00 € HEOOX1THUMHU JJIsl JOTOBOPIB JIAHOTO BHLY,
a TakoX ycCi Ti yMOBH, LIOJI0 SIKMX 32 3asBOIO Xo4a O OjHI€l i3 cTO-
piH Mae OyTH TOCATHYTO 3rOAM. ICTOTHI YMOBHU 1OrOBOPY BHU3HAYAIOTh
HaWBaKITUBIIII eTEMEHTH HOTO 3MICTY, aCIIeKTH, IO MMOPOKEHI MPH-
OO0 TOTO YH IHIIOTO JOTOBIPHOTO BHIY UM OKPEMOTO 10TOBODY [1,
c.10].

Haiinepmoto icTOTHOIO yMOBOIO OyAb-SIKOTO JOTOBOPY € yMOBa
po mpeamert. [IpenMeT € KIIFo90BoI0 iICTOTHOIO YMOBOIO ISl BCIX BH-
IIiB TOTOBOPIB, 06€3 K01 HOTO HE MOXKe OyTH YKIaJAeHO. 3 bOTO MPH-

BOIY B JITEpaTypi 3a3Hav4aeThcs, IO «II0Ji0HA yMOBa € iCTOTHOIO
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IcrorHi YMOBH HOFOBOpiB TIpO HAaJAHHA TTOCITYyT

BHJIOYTBOPIOIOUOIO0 O3HAKo10» [2, c¢.15]. B moroBopax mpo HamaHHsS
MOCIIYT TIPEJMETOM BHCTYIA€ TOCTYTa, SIKa HAAA€THCS BHKOHABIIEM
JIOTOBOPY IPYTiii CTOpOHI 32 ii 3aMOBJICHHIM. BU3HAUCHHS TTOHATTS
NOCIyTH LK VYkpaiuu He MICTHTb, 1110 3yMOBIIIOE Ppi3HI JOKTpHUHAIIb-
HI TAX0mu JIo il pO3yM1HH$1 Ha cporonHi HaiO1IBIIOTO TOITHPEHHS
B LMBIILHOMY MpaBi HaOylia KOHILEMIIis BU3HAYCHHS TOCTYTH Yepe3
KaTeropito «0iaro» Ta KOHIICTIisS BU3HAYEHHS MOCITYTH Yepe3 Kare-
TOPIr0 «Iis» («IIsUTBHICTBY). [ToAiaseMO MOMISAN TUX HAYKOBIIB, SIKi
BH3HAYAIOTh TPAaBOBY KATErOpil0 MOCIYrd sIK OJIaro, 1o 3HaXOAWTh
CBili BUSIB B JIISTTLHOCTI, @ HE JIUIIIE Yepe3 JisIbHICTh sK mporiec. [1o-
ciIyra — I1e HemarepiajpbHe 05aro, sike OCIyrOOTPUMYBad 3aMOBIISIE
JUTSL 33JIOBOJICHHSI BIMOBiAHO moTpedu. Tak, mpeaMeToM J0roBopy
MIEPEBE3CHHSI € Ha/IaHHS TPAHCIIOPTHOI MOCIYTH MO0 TIEPEMIIICHHS
BaHTaXy, Macaxkupa, 0araxxy 3aji3HWYHUM, aBTOMOOLTEHUM, BOIHHM
Ta TIOBITPSTHUM TPAHCIIOPTOM.

JloroBip 1po HaJaHHS MOCIYT TPAHCIOPTHOTO CKCICIUPYBAHHS
nepeadadae MOCIyTH, TIOB’sI3aHi 3 OpraHi3ali€io nepeBe3eHb BaHTa-
xiB. Ekcrienurop 3abe3mnedye migdip TpaHCTIOPTY, JOKYMEHTOOOIr Ta
KOOPAWHAIIIO BCi€l JOTICTUYHOI JIAHKH TS 3MIHCHEHHS TepeBe3cH-
Hs BaHTaxy. [IpeaqmeTom moroBopy 30epiraHHsi € HaJaHHS MOCITYTH
30epiranHs pi3HUX BUAIB MaiiHa, 110 MOXe OyTH 3[ifiCHEHE y CKia-
JaX, MarasvHax, Ha 3eMeJbHHUX JIISHKAaX Ta IHIIHX MICIIX. 3a Takl
MTOCITYTH 3a3BWYail BCTAHOBIIOIOTH TUIATy 33 KOPHCTYBaHHS MiCIIEM
30epiranHs, a TAKOX 3a JI0IaTKOBI MOCTYTH 3 00POOKH Ta 30eperkeHHS
MaliHa. JloroBip mpo HajaHHs MOCIYT JOPYYCHHS Mepeadoavae Jopy-
YeHHSI BUKOHAHHS Pi3HUX Jii B IHTepecax KIIi€HTa.

[llo cTocyeTbest pyroi TPymu iCTOTHUX YMOB JIOTOBOPY, a caMe
YMOB, 110 BHU3HAUCHI 3aKOHOM SIK ICTOTHI 200 € HEOOXiTHUMHU IS
JIOTOBOPIB JIAaHOTO BUJIY, TO aHaNi3 IMOJOXEHb HOPMATHBHO-TIPABO-
BHX aKTiB, IPUCBSIYEHUX MPABOBOMY PETYIIOBaHHIO OKPEMHX BHJIIB
JIOTOBOPIB PO HATAHHS MOCIYT CBIAYHUTH, IO ICTOTHI YMOBH TaKUX
JIOTOBIPHUX KOHCTPYKIIIH, K MPAaBWIO HE BU3HAYAIOTHCS, SIK 1 HEMA€
3aKPIMJICHUX ICTOTHUX YMOB JIOTOBOPY TIPO HAJaHHS MOCIYT y T1. 63
LK Ykpainu. Bogrodac, K10 % 3aKOHOJABEIh BCE TaKH TaKi YMOBH
JIOTOBOPY BHW3HAYae€, TO MiAXiJ € HEOAHO3HAYHWM. Hampukman, y cT.
20 3akony Ykpaiau «IIpo Typusm» 3aKOHOAABEIlb 3aKPIILIIOE ax 12
ICTOTHHX YMOB JIOrOBOPY HAa TYPHCTHYHE oOciyroByBaHHs, y CT. 982
LK Ykpainn Bu3Ha4CHI ICTOTHI yMOBH I0TOBOPY CTPAXyBaHHs, Mepe-
JIIK SIKAX € HeBUUEPITHUM, ¥ 4. 3 cT. 12 3akony Ykpainu «IIpo xutio-
BO-KOMYHAJIbHI MTOCITYTH» [5] 3aKpimieHO 8 iICTOTHUX YMOB JIOTOBOPY
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PO HaJaHHS JKUTIOBO-KOMYHAJbHOI TOCIYTH, ONHAK BiJHECEHHS
BCiX 3a3Ha4E€HUX YMOB JIO iICTOTHHX, Ha HaIlly TyMKY, HE € TOCTaTHBO
00TpyHTOBaHUM. 30KpeMa, 3aKOHOAABEITh IO ICTOTHHX YMOB JIOTOBO-
Py PO HaJaHHs JKUTIOBO-KOMYHAILHOI OCIYTH BiTHOCUTH TIpaBa i
00OB’I3KH CTOPIH; MOPSTIOK 1 yMOBH BHECCHHS 3MiH /0 JIOTOBODY, B
TOMY 9HCITI IOJ0 LIHK MOCTYTH; CTPOK Jii J0TOBOPY, MOPSAIOK i yMO-
BW TIPOIOBKCHHSI OTO Jii Ta po3ipBanHs (myHKTH 3), 7) i 8) BHUIIE3a-
3HAYEHOT CTATTI BIMOBIIHO).

3rigHo 3 4. 1 ct. 903 LUK Ykpainu, SKIo 10roBOpoM rnependadeHo
HaJaHHS TOCIYT 3a IJIaTy, 3aMOBHHK 3000B’I3aHUH OTUIATUTH HaJlaHy
HOMY TIOCITYTY B pO3Mipi, y CTPOKH Ta B TMOPSAKY, 10 BCTAHOBJICHI
JIOTOBOPOM. 3aKOHOJIABEIIb JI03BOJISIE TUCTIO3UTUBHO BUPIIITYBATH CTO-
pOHaM JOTOBOPY UM BCTAHOBIIOBAaTH B HHOMY IIiHY Ta B SKOMY PO3-
Mipi. Sk 3a3nauae 1.C. JlykaceBnu-KpyTauk [3, ¢.51] xoua 1s ymoBa
He € mpsimo Bu3HadeHa LK Ykpainw, BoHa 3akpimicHa B CIeIliaib-
HUX HOPMATHBHHX aKTaX IO PEryMOIOTh JAHy nismpHicTE. Mnerscs,
HACAMIIEpEsL, PO TpaHCHOPTHI JoroBopu. BonHouac 3 omsany Ha Te,
1[0 JIOTOBIP TPO HafJAHHS TOCTYT MOXKe OyTH MyONiYHIMH, TO BiJHO-
CUTH JI0 ICTOTHHX YMOB JIOTOBOPY IIiHY HE Ma€ AOCTaTHIX MPaBOBHUX
nifacras. Bignosigno 1o ct. 633 1K Ykpainu npaBoBuMH 0COOIUBOC-
TSIMH TyOJIi9HOTO JIOrOBOPY € Te, II0 HOTO YMOBH BCTAHOBIIOKTECS
OJTHAKOBUMH JIJISI BCIX CITOKUBAYiB, KPIM THX, KOMY 32 3aKOHOM HaJlaHi
BiJIMOBI/THI MJIBTH, @ TOMY BKa3aHi 9M Hi Il YMOBH B JIOTOBOPi, 30epi-
raeThCsl MOXKITUBICTD X BUBHAYCHHS CYIOM.

Tpers rpymna icTOTHUX yMOB, 110 Bu3HavyeHi y 4.1 crarti 638 LIK
VYkpaiHu — 11e «BCi Ti YMOBH, MO0 SIKUX 3a 3asBOO Xo4a O ofHieT i3
CTOpiH Mae OyTH MOCATHYTO 3romu. Taki ymoBH l.I. 3a3ynsak HazuBae
Cy0’€KTHBHO iICTOTHUMH YMOBaMH, 3a3Ha4aroud, 10 BOHHM HaJlalOTh
JIOTOBOPY 1HIUBIAYyaTbHUX XapaKTEPHHUX PUC Y KOXKHOMY KOHKPETHO-
MY BHITAJIKY, B YOMY BUSBISIETHCS CBOOO/Ia IOTOBOPY MPH BH3HAYCHHI
CTOPOHAMH HOTO iCTOTHUX YMOB [1, ¢.5]. [ly1st BCTaHOBIIEHHS TaKoi ic-
TOTHOT YMOBH B JIOTOBOpI € TIOTPIOHNMU: BOJICBUSIBIICHHS X0ua O OJTHa
31 CTOPIH, sIKa BU3HAYA€ TaKy YMOBY; JOBEICHHS i€l yMOBH JI0 iHIIOT
CTOPOHWU; 3T0/Ia 1HIIIOT CTOPOHU HA TaKy YMOBY; BU3HAUEHHS IIi€i yMO-
BH y goroBopi [1, c. 4].

[lizcymMOBYyrOUHM, MO’KHA 3a3HAYHMTH, IO JJISI BCIX JIOTOBOPIB MPO
Ha/IaHHsI TOCTYT ICTOTHOIO YMOBOIO € yMOBa Npo npeamMeT. Bei inmn
YMOBU MOXKYTh BHUCTYIIATH iCTOTHHMH JIJIsl PI3HUX BUJIIB JOTOBOPIB
PO HAIaHHS MOCIYT, SIKIIO BOHA BU3HAYEHI TAKMMH B 3aK0OHI. Takoxk
JUIsL OKPEMOTO JIOTOBOPY TIPO HaJIaHHS TIOCIYT 32 B3aEMHOIO 3TOJI010
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®dopma npaBouKHy Ta ii MpaBoBe 3HAYCHHS

CTOpiH ICTOTHUMH MOXYTb BU3HA4YaTUCA YMOBH, 10 NPsIMO HEC BU3HA-

YeHI B 3aKOHI, aJie Ha SIKUX HaroJjsirae xo4a 0 ogHa 3i CTOpiH.
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®OPMA NMPABOYUHY TA Il NIPABOBE 3HAYEHHS

MukuTtiok H.I.

lMpukapriamcbKuli HauioHaIbHUU yHieepcumem iMeHi
Bacuns CmeghaHuka

OCHOBHOIO ITiJICTABOK0 BHHUKHEHHS IMBUILHUX IPAaBOBITHOCHUH
ChOTOIHI € MpaBouMH, kUi y cT. 202 LUK Ykpainu Bu3Ha4aeThCA SIK
Ilist 0cOOM, CIIpsIMOBaHa Ha HAOYTTsI, 3MiHY a00 TPUITMHEHHS ITUBITh-
HUX IpaB Ta 000B’s3kiB [1]. Uepe3 npaBounH (MpaBOMipHY /10 200
Ii1) BUpa)KaeThCsl BOJICBUSIBIICHHS OnHiel abo Oinmbine cropiH. HOpu-
JUYHOTO 3HAYCHHS TaKi il HaOyBarOTh y pa3i HaAaHHS IM 00’ €KTUBHO-
TO BUpaxkeHHsI, To0To popmu. Came hopma MpaBOINHY 1 € CITOCOOOM,
3a JIOTIOMOT'OI0 SIKOTO (DIKCYETHCSI BOJICBUSIBIICHHSI CTOpiH. Biamosiz-
HO 110 4. 4 cT. 203 LUK VYkpainu ¢opma npaBounHy € OJHI€IO i3 YMOB
JificHOCTI TpaBoYMHY. Binrak Hemonmep:kaHHS (OpPMH MPAaBOYMHY B
MOMEHT HOT0 BUMHEHHS MOXE CTBOPIOBATH HETaTHUBHI HACTIIKH IS
CTOpIH npaBounHy. [IpH 1[bOMY, CTOPOHHM MaIOTh IpaBo odupatu Gop-
My TpaBOYMHY, SKIIO iHIIE HE BCTAHOBJICHO 3aKOHOM. 3 OISy Ha
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3a3HaueHe, aKTyaJIbHUM € TIMTaHHs [IPaBOBOTO 3HAYEHHS (OPMH Tpa-
BOYMHY.

V¥ ct. 205 LUK Ykpaiau nepenbadeHo, o MpaBOYNHN MOXKYTH BUH-
HSTUCh YCHO a00 B MUCHMOBIi (eeKTpoHHii) ¢opmi. [1pu ibomy B yc-
Hill (hOpMI MOXKYTH BUMHSATHUCS TIPABOYMHH, SIKi TOBHICTIO BUKOHYIOTh-
Csl CTOPOHAMHU Y MOMEHT X BUMHEHHS. 3a JOMOBJICHICTIO CTOPIH YCHO
MOXYTb BUMHSTHCS PAaBOYMHU Ha BUKOHAHHS JI0TOBOPY, YKJIaJEHOTO
y MHCHMOBIH (OopMi, aje Mpu yMOBI, IO IIe HE CYIEePEUUTh 3aKOHY
abo nmoroopy. Takox y crenialbHUX HOpMax HIONO OKPEMHUX BHUJIIB
JIOTOBOPIB BCTAHOBIIOETHCSI MOMJIMBICTh CTOPIH YKJIQAATH JOTOBIp B
ycHil popmi. Hammpukmaz, Biamosigao m0 4.1 ¢1.719 1K Ykpainu go-
TOBIp JapyBaHHS MPEIMETIB 0COOMCTOTO KOPUCTYBAHHS Ta TOOYTOBO-
o pU3HAuUCHHS MOXKe OyTH ykiaaeHui ycHo; 4.1 c¢1.828 LUK Ykpainu
repea0a4eHo MOXKITUBICTh YKIIACTH YCHO JIOTOBIp TO3WYKH pedi I10-
OyTOBOTO MPU3HAYCHHS MK (Gi3mIHIMH ocobamu. Ha miaTBepmkeH-
Hsl YKJIQJICHHSI TIPABOYMHIB B YCHIHM ()OpPMi CTOPOHI MOYKE BHIABATHCH
YeK, KBUTaHIisl, KBUTOK M JKETOH. [Ipy IbOMY HEe MOXKYTh BUMHSTHCD
YCHO MPaBOYHHH, SIKi MiIATAI0Th HOTapiadTbHOMY TIOCBITYCHHIO, JIep-
JKaBHIN peecTpallii Y1 TUChMOBa (opMa SIKUX € 000B’I3KOBOIO.

[{omo nrceMoBOi opmu, TO BiamosigHo a0 cr. 207 LK Vkpai-
HU TIPaBOYMH BBAKAETHCS TAKUM, 10 BUMHEHUH Y THCbMOBIiH (hopmi,
SIKIIIO HOTO 3MiCT 3a(hiKCOBaHHUN B OJJHOMY 200 KiJIbKOX JIOKyMEHTax (y
TOMY YHCIII €IEKTPOHHUX ), Y JTUCTaX, TeJlerpaMax, TKUMH OOMiHSITH-
Csl CTOPOHH, a00 HAJICHIIAUCS HUMH JI0 THPOPMAIIIHO-TEIEKOMYHi-
KalliiiHOT CUCTEMH, 10 BUKOPUCTOBYEThCS cTOpoHamu. Y cT. 208 LK
VYkpainu 3akpimieHi moaoKeHHs 1010 TUX [TPABOYHMHIB, SKi HAJICKUTD
BUMHSATH B MUCBMOBIH popmi. Lle cTOCyEThCS MPaBOYNHIB MiXK IOpPH-
JUYIHAMHU 0CO0aMK, MK (DI3MUHOIO Ta FOPUIUIHOK 0COOOF0 Ta MPaBO-
YrHU Qi3UYHEX 0Ci0 MiK cOO0I0 Ha CyMYy, 1[0 TICPEBHIIYE Y IBA ST
i OiybIIIe pa3iB po3Mip HEONOAATKOBYBAHOTO MIiHIMYMY JIOXOJIIB TPO-
MagsH. [Ipo 0060B’A3KOBICTE TOT UM iHIIOT (POPMH MTPABOUNHY HICTh-
cs i B HopMax LUK Ykpainw, ski IpUCBSYECHI PETYIIOBAHHIO OKPEMHUX
BUAIB paBounHiB. Hanpukmnan, gactunamu 1 13 c1.1247 LUK Ykpainu
BCTaHOBJICHO JIJISI 3aMIOBITY MUCHMOBY (hOpMY 3 HOTapiaIbHUM MTOCBII-
geHHAM; cT.732 LIK Ykpainu Bka3sye, 0 TOTOBIp PEHTH YKIATAETHCS
y MMMCHMOBIH GOpMi, a JOTOBIp NPO Mepeaady HepyXoMOoro MaiHa i
BUIUIATy PEHTH 1€ i MOBUHEH OyTH HOTapiaJbHO MMOCBIIYESHUH TOIIO.

BigmoBigro mo 4. 5 ct. 203 LK Ykpainu omHi€ro 3 BUMOT YWH-
HOCTI TIPaBOYHMHY € T€, IO BiH Ma€ BUHHATHCSA y (PopMmi, BCTaHOBIIE-
Hill 3akoHOM. OJiHaK, HEJO/EPKAHHSI CTOPOHAMH MUCHMOBOI (hopMH
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[IPaBOYHHY, SIKa BCTAHOBJICHA 3aKOHOM, HE Ma€ HACIiJKOM HOro He-
JUHCHICTB, KPIM BHITAJIKiB, BCTAHOBIIEHUX 3aKOHOM. OTXe, MPaBOYHH
Oyne HikieMHUM a00 MOke OyTH BU3HAHHWHA HEIIHCHUM, KOJIHU TI¢ TIPsI-
MO TepesdadeHo y HOpMi, IO PETYIOE BiAMOBIIHIIA BU| TPABOYHHY.
Sk npuknan MmoxkHa HasBath 4.3 ¢1.719 LK Ykpainu, sika 3akpiritoe
TIOJIOKEHHS TIPO Te, M0 HEJOAEP KaHHS MMUCEMOBOI ()OPMH JOTOBOPY
JTapyBaHHS MaifHOBOTO TpaBa Ta JIOTOBOPY JapyBaHHS 3 000B’S3KOM
NepeaaTy JapyHoK y MaiOyTHhOMY Ma€ HaCIIiJIKOM HOTo HIKUEMHICTh;
4.2 c1.981 LK Ykpainu, sika nependayae HIKUeMHICTh JIOTOBOPY CTpa-
XyBaHHsI, SKIIO HE Oyae HOTpUMaHa MOTo MUCchMOBa opMa Ta iHII
BHUManky, BcranosieHi 1K Ykpainn.

3 BHKJIAJICHOTO MOYKHA 3pOOMTH BHUCHOBOK, IO CY0’€KTH IHBLIb-
HUX BIJITHOCHH MOXYTh BIJICTYITUTH BiJl TOJIOKEHb TIPO 00OB’SI3KOBY
MMMCHMOBY (POpPMY TPABOUYHHY, SIKIIO HEMA€E MPSIMOT BKa3iBKH 3aKOHY
Ha Horo HeMIMUCHICTH 3 MiACTaB HenOTpuMaHHS (Gopmu. B 1iboMy BU-
MajKy CTOPOHU OyIyTh KePyBaTHCh MPHUHIIMIIOM CBOOOIM JIOTOBODY,
nepeadadenuM 1.3 4.1 c¢1.3 LK Ykpainu Ta npaBom obuparu Gopmy
paBo4MHY, 3akpimieHoro B 4.1 ct.205 LK VYkpainu. ToOto, sxuio
CTOPOHH MiXK CO0OIO TIOTOAVIIA HE MUCHMOBY, a iHITY (GopMy TIpaBo-
YUHY 1 U1 KOHKPETHOTO BUJIY MPABOYMHY 1€ HE MA€ HACIIIKOM HOTro
HIKYEMHICTh, TO TAKHI ITPABOYHH € JIIHCHUM.

[lomo enexTpoHHOI (GOPMHU TIPABOUMHY, TO JOKTPUHAIBHI ITiJX0-
IIA TTO PO3YMIHHS 11 IPaBOBOI MPUPOAN Pi3HATHCA. Tak, OqHI HAyKOB-
ui (K.O. €pemenxo, [.B. Cnacu6o-dareeBa, A. AHaHBKO Ta IHII)
PO3IIAIAIOTh CJICKTPOHHY (POPMY MPABOYMHY SIK PI3HOBHUJ MPOCTOL
ucbMoBoi popmu [8, ¢.174]. Tami, Hanpukian, B.Xapuyk nmoainsrors
TIX10, TKA OTpUMAaB 3aKpilIeHHs y 0araTboX 3apyO0iKHUX KpaiHax
(sIK mpuKIa; MOXKHA Ha3BaTH HiMewurHYy ), BIIOBITHO JIO SIKOTO €JIeK-
TpPOHHA ()OpPMa MTPABOYMHY € OKPEMOIO (bopMOIo npaBouuny [7, c.62].

3ycTpivaroThCs B HAYKOBHX MyOITiKaIisgX 1 IyMKH, 110 CIICKTPOHHA
(hopma TTpaBOUMHY € CBOEPITHUM MTOETHAHHIM MHUCHMOBOT 1 KOHKITFO-
JNeHTHOI (opMm mpaBounHy. Taki mormsiau 0a3yloThCsl Ha TOMY, IO
OUIBIIICTh CyYaCHUX EJICKTPOHHHX JIOTOBOPIB YKJIAJAETHCS IILISXOM
MIpH€ETHAHHAS [HTepHET-KOPUCTYBaUiB /10 YMOB JOTOBODPY, BUKJIAICHUX
Ha BeO-caiiTi [6, ¢.40]. Ha mamry mymKy, BigHECEHHS KOHKITIOMCHTHUX
JH 10 hopMu IPABOUMHY HE € JJOCTaTHHO OOTPYHTOBAHUM, AK€ KOH-
KIIFOJICHTHI JIi1 BUCTYIAIOTh CIIOCOOOM BOJICBUSIBIICHHS, HAaTOMICTb,
(hopma mpaBoUMHY, SIK BKE 3a3HAYAIOCS BHIIE, — Ie Ccrocio (ikcartii
BOJICBUSIBIICHHSI.
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Bigmosigao no crareit 205 i 207 LIK Ykpainu nmpaBo4nH BBax<a-
€ThCSI BANHEHUM Y IUCHMOBIH POpMi, HABITH 1 TOJI1, KOJIH BOJISI CTOPiH
BHpa)keHa 3a JIOTIOMOTOI0 TEJETANITHOTO, €IeKTPOHHOTO ab0 1HIIIOTO
TeXHIYHOTO 3aco0y 3B’s13Ky. Binrak y IIK Ykpainu BriieHO miaxiza 3a
SIKUM TTUCHMOBA 1 €JICKTPOHHA (POPMU MPABOYHHY OTOTOXKHIOKOTHCS 1,
OTIKe, TTOJIOKEHHSI, SIKi CTOCYIOThCS MMMChMOBOI (POPMHU MarOTh aHAIO-
TiYHE 3aCTOCYBaHHS 1 0 MIOA0 ICKTPOHHOT (hOPMHU.

Boanowac y 11.7) 4. 1 ct. 3 3akony Ykpaiau «IIpo enekTpoHHy KO-
MEPIIiF0» TEPMIiH «EICKTPOHHUN MPABOYHHY» BU3HAYAETHCSI SIK JTist 0CO-
Ou, cipssMOBaHa Ha HAOYTTs, 3MiHY a00 MPUITMHEHHS IUBUTFHUX TIPaB
Ta 000B’SI3KiB, 3MiliCHEHA 3 BUKOPUCTAHHAM iH(OPMAIiIHO-KOMYHi-
KalinHuxX cucreM [2]. 3a3HaueHM 3aKOH TaKOXK 3aKPIILIHOE TOPSIOK
YKJIaJICHHS €JICKTPOHHUX JIOTOBOPIB.

HesBaxatoun Ha Te, 10 MOPSAOK YKJIAACHHS €IEKTPOHHUX Mpa-
BOYMHIB 3MIHCHIOETHCS 3a JOTIOMOTOIO iH(pOpMAIlifHO-KOMYHIKaITiii-
HHMX CHUCTEM 3aKOHOJIaBEllb BKa3zy€ Ha Te, 110 €JEKTPOHHUU MpaBo-
YUH YKIAJCHUN NUISXOM OOMIHY €JIEKTPOHHUMH TOBIIOMJICHHSIMH
Ta MIANMUCAHWUN PI3HOBUJAMH €JIEKTPOHHOTO MiANUCY 3a MPaBOBHUMH
HacCJiIKaMHU € TaKuM, 10 YKIaAeHU y mucbMoBii hopmi. [Ipu 1po-
MY, BOXKJIUBUM B 1IbOMY BUNAJKY € BKJIFOUEHHS J0 €JIEKTPOHHOTO J0-
TOBOPY BCIX iCTOTHHX YMOB JUIsl BiATOBiHOTO BUAY JoroBopy. [lpu
Heo/IepKaHHI IBOTO eJICKTPOHHHUI NIPaBOYMH MOXKe OyTH BHU3HAHHMA
HEeMIMCHUM Yepe3 HeAoAep:KaHHS MUCHMOBOT (JOPMH B CHITY TPSMOL
BKa31BKHU 3aKOHY.

[TincymoByrouM, MOKHA JIMTA BUCHOBKY, IIIO €JIEKTPOHHA (opma
MIPaBOYHHY TIPUPIBHIOETHCS IO MHUCHMOBOI (POpPMH, TOOTO 3aCTOCO-
BYETHCS aHAJIOTIUHE MTPABOBE PETYIIOBAHHS, a TAKOXK HACHIJIKH MO0
JIMCHOCTI TaKoro MpaBouMHY OyyTh aHAIOTIYHUMH IO 1 JJISl THCh-
MOBO1 opMHU.
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TBAPWUHU AK OB’€KTU LIWBIJTIbBHUX
NMPABOBIAHOCHWH

OnexkcuH [. B.

lMpukapriamceKuli HayioHanbHUU yHigepcumem iMeHi
Bacuns CmegaHuka

3 HalmaBHIMMX YaciB W JO CHOTONEHHS TBapHWHA, MepeOyBaroun
MOPYY 3 JIFOIMHOIO, 1HKOJIM MPUPIBHIOETHCS JI0 «WIeHa ciM’1» abo kK
BUKOPHCTOBYETHCS JIIOMUHOIO JJIsl TOCTIOAAPCHKUX TOTped. OCKIIbKH
TBapHWHA € 0COOIIMBUM 00’ €KTOM ITUBIIBHHX IPaB, TO HA PiBHI 3aKO-
HONIaBCTBA TTOBWHHI OyTH BCTAHOBJICHI WiTKI MPaBHIIA, SKi perjamMeH-
TYIOTh MTPABOBHH PEKHUM IOBOJKCHHS 3 TBAPUHAMH, OCOOJIMBHHU T10-
psoK HAOYTTsI MpaBa BIACHOCTI Ta PO3MOPS/KEHHS TBAPUHAMH SIK
00’ekTamMM IMBUIBHMX npaB. OfHAK, SK CBIIYMTH MPAKTUKA, YNHHE
3aKOHOJABCTBO Ha CHOTOJHI He 3a0e31euye HaIeKHUN MOPSI0K BUKO-
HaHHS HOPM, 1110 PETYIIOI0Th OKPECIICHI BUILE MUTAHHS 1, BI/IITOBIIHO,
noTpedye HAyKOBOTO aHaIli3y Ta BAOCKOHATICHHS.

Crarts 180 LIK Ykpainu Bkasye, 1110 TBAPUHH € 0COOINBUM 00’ €K-
TOM LIMBUIBHUX IPaB, HA HUX MOIINPIOETHCS NPABOBUN PEXUM pedi,
KpiM BHIIQJIKiB, BCTaHOBICHUX 3akoHOM [1]. TIpu anamisi mi€i crarri
MOCTa€ 3aKOHOMIpHE MUTAHHS: K1 %K came 010JI0T14Hi iICTOTH Y ITpaBo-
BOMY PO3YMiHHI MiANazaroTh MiJ 3arajibHe BU3HAYCHHS «TBapHHA SIK
00’ €KT MUBUTHHAX TIPaB». AHAII3 TOJ0KEHb YMHHOTO 3aKOHOIaBCTBA
Ta HAYKOBOI JIiTEpaTypH, MPUCBIYEHOT IIbOMY ITUTAHHIO, JIA€ TT1ICTaBH
U1l BACHOBKY, IO ChOTO/THI iCHY€E JIeKiJIbKa 3aKOHOJaBYHX TIIyMaueHb
TEPMiHY «TBapHUHA».

OpHe 3 TeraTbHIX BU3HAYCHD «TBAPHHAY) HaBEACHE y 3aKOHI YKpa-
iHn «IIpo 3aXHCT TBapWH BiJ] KOPCTOKOTO MOBO/DKEHHs» [2]. Bimmno-
BIJIHO JIO MOTO TOJIOKEHb TBAPUHAMHU € «O10JIOTIYHI 00’ €KTH, 1110 Bij-
HOCSIThCS 10 (payHHU: CiITBCHKOTOCIIONAPCHKIi, IOMAIITHI, TUKi, Y TOMY
YUCITI JOMAIITHS 1 TUKa ITHIIS, XyTPOBi, JJa0OpaTopHi, 300TIapKOBi, ITH-
pKOBi». 3a3HaueHe BU3HAYCHHS TOTPeOy€e YTOUHEHHS, OCKITBKH 3aKOH
HE PO3KpHUBAE, 110 CaMe MA€EThCS Ha YBasi MiJl MPaBOBOIO KOHCTPYK-
i€ «OionoriyHi 00’ exTr». Hemae nedinimii moHSTTS «TBapuHa» i
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y 3akoni Ykpaiau «[Ipo TBapuuHuU#i cBit» [3]. HaromicTs B 3akoHi
Vkpainu «IIpo BerepunapHy Menuiuny» [4] 3akoHOmaBenb oOMe-
YKUBCSI JIUIIIE TIEPEITIKOM BH/IIB, III0 OXOTITIOIOTHCS MTOHITTSAM TBapHHA,
BKa3aBIIIH, 110 1€ «CCaBIIi, CBIiChKA NITHUIIS, TITAXH, OJKOIIH, KOMaxH,
pubu, pakomoaiOHi, MOIIIOCKH, xKa0u, amdibii Ta penTuiiiy.

AHaNi3y0Yn HayKOBI TIO3HINIT YKPAaTHCHKHX 1 3apYOI’KHUX yUEHUX
MO0 CIIBBIAHOINICHHS KaTeropiit «TBapmHay 1 «piw», O.A. Ycrtu-
MEHKO 3a3Hayae€, 10 Y [UBUIICTHYHIN JIITEpaTypi i MO3HIlIi YMOBHO
MOYXHA PO3IUINTH Ha JIBi TPpynu: OiOLEHTPUCTCHKY KOHIECMIIIIO, TPH-
XHUIIBHUKY SIKOT BBAXKAIOTH, 1[0 TBAPWHA 3 FOPUAMYHOI TOUKH 30pYy HE €
piqqfo i aHTPOTOLCHTPHCTCHKY KOHIICTIIIiT0, TPUXUILHUKH STKOT TIPH-
plBHIOIOTL TBapuHYy 110 pedi [4, ¢. 128]. Ha namry JTyMKY, B 3aKOHO/IaB-
CTBI 3HAMIIIA CBOE BTIICHHS O10LIEHTPUCTCHKA KOHIETILIS 3 OISy Ha
Te, mo y cT. 180 LIK Ykpainu 3axkoHOmaBenb He OTOTOXKHIOE Pid i TBa-
pUHY, a BKa3ye: «Ha TBApWH MOMIMPIOETHCS MMPABOBHNA PEKUM pedi»,
HA3MBalOYM TBAPUHY OCOOJUBUM 00’ €KTOM LUBLILHUX TpaB. [Tomiss-
emo minxig O.A. YCTHMEHKO, 10 TBapWHA € YHIKaJIbHUM 00 €KTOM
LIUBITBHUX TPaB 3 MOJBIHHOIO MPHUPOJIO0, KA Ma€ JBa KIFOYOBI ac-
TIeKTH: MaTepiaabHuH 1 IopuandHui. MaTepialbHU acleKT o3HaJae,
IO TBapHHA € KMBUM TPHUPOJIHUM 00 €KTOM MaTepiajbHOTO CBITY,
HAJJICHUM YHIKaQJIBbHUMHU Oi0JIOTIYHMMH O3Hakamu. FOpunnynamii ac-
MIEKT TOSICHIOETHCS 3 TIO3UIIIN TpaBa TUM, IO TBApHUHA € OCOOIHBHM
00’ €KTOM, Ha SIKUH TTOITHUPIOETHCS TTPABOBUH PEXUM pedi (CYKYITHICTh
3ac00iB, IO PErYIIOIOTh CIIEIiaIbHI IpaBUIia MPUAOAHHS, 3 ICHEHHS
1 IPUNMHEHHS TIpaB Ha TBapI/IHy) [4, c. 129]

Peanizyroun mpaBOMOYHOCTI BOJIOMIHHS, KOPHCTYBaHHs! i po3-
TTOPS/DKEHHST TBAPUHOIO, 11 BIACHWUK 3000B’S3aHUN TOTPUMYBATHCA
MOJIOKEHb 3aKOHIB YKpaiau «IIpo 3axuicT TBapHH BiJl )KOPCTOKOTO
MOBOIUKEHHs», «[Ipo TBapuHHMIA CBIT», a TaKOX HU3KU Tally3eBUX
HOPMaTHBHO-TIPABOBHX aKTiB. [1if] MpaBOMOYHICTIO BOJIOJIIHHS TBapH-
HOIO PO3YMIETRCS TIepeadadeHa 3aKOHOM MOXKIINBICTh YTPUMYBATH il
B ce0e, TOOTO MEBHUM YWHOM ITaHyBaTH HAJl TBAPHHOIO SIK 00 €KTOM
Tomo. KopucTyBaHHs TBapHHOIO — 1€ IOPUANYHO 3a0€3TeUeHa MOXK-
JIUBICTh BUKOPUCTAHHS TBAPWHU MUIIXOM BUIYYCHHS Pi3HOMAaHITHUX
KOPUCHHX BIIACTHBOCTEH, MOB’SI3aHUX 13 MPUPOTHUMHI OCOOINBOCTSI-
MU TBapHHH, a00 ii cnoknBaHHS (32 HASIBHOCTI 200 IOTPEOOIO TAKOTO).
CTOCOBHO TBapHHH MPABOMOYHICTH PO3MOPSHKEHHS MOXKE MOJISIraTh
Y MOYKJIMBOCTI TPOJIATH TBAPUHY, OOMIHSATH ii, TOapyBaTH, BUPILITUTH
MATAHHSA PO i1 YMEPTBIHHS TOIIO, TOOTO 3MIHCHUTH TIPABO BIACHOCTI
y 3aKOHOJIABYO He 3a00poHeHMi croci0 [5, ¢.162-163].
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TBapuHH 5K 00’ €KTH UBIILHUX MPABOBITHOCHH

Crarrsa 12 11K Ykpaiau BcTaHOBITIOE, 10 BiIMOBA BiJI IIpaBa Biac-
HOCTI Ha TPaHCIOPTHI 3acO0M, TBAPUH, HEPYXOMIi pedi 3MiHCHIOEThCS
Y TIOPSIIIKY, BCTAHOBJICHOMY aKTaMH ITUBITLHOTO 3aKOoHOmaBcTBa. CITif
KOHCTaTyBaTH BIiJICYTHICTh Yy 3aKOHOJABCTBI MeXaHi3My peaizaiii
LLOTO IOJIOKCHHS. BUpimmTu mpolieMy MOXKIUBO HUISXOM 3aKpi-
IUIEHHS BIAIIOBIAHUX 3MIH JI0 3aKOHOJABCTBA, 3T1AHO 3 IKUMH 0co0a
MO’KE BIIMOBHUTHCS BiJl TBAPUHU HA KOPUCTH JepKaBH abo TepUTOPi-
aIBHOT TpOMaJIH, SIK1 3000B’s13aHI MPUHHSITH Ha yTPUMaHHS BiIIOBI/I-
HUX TBapHH, a Ha KOJHUIIHHOTO BIACHUKA MA€ MOKJIAAATHCS 000B’ 130K
YaCTKOBO BiJIIIKOyBaTH BUTPATH HA TIO/IaJIbIIIe YTPUMAHHS TBAPUHHU.

OCKIUIBKY TBapWHA € OCOOJMBUM CAaMOCTIHHHM 00’ €KTOM ITHBITb-
HUX TIpaB, Ha SIKUH PO3MOBCIOKYETHCS MPABOBUI PEXKUM pedi, TO
BJIACHHMK TBapUHH MIPABOMIPHO 3/1MCHIOE CBOE Cy0’€KTUBHE IIUBIIBHE
IIPaBo 1 MOBUHEH JOTPUMYBATUCS MEX 3/IIHCHEHHS ITUBIIBHHUX IIPAB.
[Ipoanai3yBaBmm HasBHI B 3aKOHOAABCTBI YKpalHU MEXi 3iHCHEH-
Hsl 1 OOMEKEHHs TIpaBa BIACHOCTI HAa TBAPHH SK OCOOIMBUH 00’ €KT
LUUBIIBHUX TIPaB, CIiJI 3a3HAYUTH, IO CBOOOA BOJI Ta MOXKIIUBOCTI
3MIIACHEHHS BIIACHUKOM CBOIX TOBHOB)KEHB MO0 HAJECKHUX HOMY
TBapHH € TOCUTD 3BYy’KEHUMH, OCKITHKH MPaBO BIACHUKA JiSITH y CBO-
ix iHTepecax HEe NMOBWHHO BHXOIUTH 32 MEXKI IHTEpECiB JepKaBH i
CYCIIBCTBA, & TAKOXK OOMEKYETHCSl MPUPOAHUMHU IIPaBaMH TBapHH.
30kpemMa, MOKHA BU3HAYUTH TaKi BUU 00MEKEHbB ITpaBa BIACHOCTI Ha
TBapUHY: TepUTOpialbHI (000B’I3KOBICTh YTPUMaHHS COOAK 1 KOTIB y
MICIISIX, e 11¢ 3a00POHEHO BIAMOBITHUMH ITPaBHJIAMU; TIPUBEACHHS B
TPOMAJICHKI MICIISl; BUTYJ Y BIABEICHUX JIJISl IIBOTO MICIISX ); KUIBKICHI
(32 yMOBHM yTpUMaHHS TBAPHH IMOHA/T YCTAHOBJICHY KUIbKICTh BIIACHUK
TTOBUHEH 3apeECTPYBATH CBill pO3ILIITHUK a00 MPUTYIIOK). SIKIIO TBa-
PUHHU € 00’ €KTaMH [TUBUILHUX IPaB, TO BOHH 32 3arajbHAM MPABHIOM
000poTO3aaTHI, ane 00’€KTH TBApUHHOTO CBITY (AMKI TBapHHH), Ha
SIKi MO’KHA HaOyTH TIPaBO BJIACHOCTI Ha OCHOBI CIEI[IaIbHOTO JI03BOITY
(rimen3ii) crieriaapHO YITOBHOBAKCHHUX JIEP’KaBHUX OPTaHiB 3 OXOPO-
HU, KOHTPOJIO 1 PEryJIIOBaHHS BUKOPHCTaHHS 00’ €KTIB TBAPUHHOTO
CBITY Ta cepelloBHIIA TX MPOXKUBAHHS, CIIi/I BIIHOCUTH 10 OOMEKEHO
000poTo3/1aTHUX 00’ €KTIB [S].

[TimcymoBytoun, MOKHA 3pOOHTH BUCHOBOK, ITI0 OCOOJTUBICTH TBa-
pHUH sIK 00’€KTa IMBIIBHUX IIPaB, OOYMOBIIOETHCS THM, 110 BOHH €
JKUBUMH ICTOTaMH, HEBIJl'€EMHUM EJIEMEHTOM HABKOJHIIHLOTO Cepe-
JIOBHIIA 1 TOTPEOYOTH IMiIBUIIIEHOT TPABOBOI OXOPOHH, IO Ma€e OyTH
BimoOpaxkeHo sk y LIK Ykpainu, Tak i cremiarbHOMY 3aKOHOIaBCTBI.
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NMPABOBE PEIYJIIOBAHHA PETPECHUX
30BOB’A3AHb

SpemuH I.0.

HasyarnbHo-Haykosul ropuduyHUl iHemumym
lpukapriamcbKo20 HayioHansHo20 yHigepcumemy
imeHi Bacunsi CmeghaHuka

AKTyalnbHICTh TEMAaTHKH OOYMOBITFOETHCS TIOTPEOOTO 3MIHH TTiX0-
B J10 TPABOBOTO PEry/TIOBAHHS PErPECHHX 3000B’513aHb 3 OISy Ha
EBOJTIONII0 IUBUTBHUX HpaBOBII[HOCI/IH Ionoxenus mpo perpecm BU-
MorH y crartsix LIK Ykpainu 3ycTpiuatoTbest 4acTo i, BiANOBiAHO, BU-
CTYNAaIOTh MPaBOBUM MiAIPYHTSIM BUHUKHEHHS PEIPECHUX 3000B’s-
3aHb.

[IpaBo Ha perpec — 1ie 3BOPOTHS BUMOTa, SIKY MOKHA BH3HAUUTH
SK TIEeBHY, Nepen0ayeHy 3aKOHOM MOXIIUBICTb 0COOM, SiIka BHKOHAJIa
3000B’s13aHHSA 3a IHITY 0COO0Y, TIpe’ IBUTH 10 OCTAaHHLOT BUMOTY TIPO
BiZIKotyBaHHsT BUTpAT [1]. BuHWKHEHHS perpecHHx 3000B’s3aHb
MOXIIUBE, KOJIM € IIOHalMeHIIe TpU 0coOM — OOpIKHUK, KPEAUTOP
Ta Xoua 0 oJHa 0c00a, sKa MOB’s13aHa i3 OOPKHUKOM YU KPEAUTOPOM
TIEPBUHHNAM 3000B’sI3aHHSM, SKE € 3aJIC)KHUM BiJl peTpecHOi BHMOTH.
BopxHHK 32 0CHOBHUM 3000B’sI3aHHSIM BUCTYIIA€ KPEIUTOPOM, a Tpe-
Ts1 0co0a 3aMiHsie OOPIKHHKA.

HaiixapakTepHiliiMy BUIaJKaMH 3aCTOCYBaHHS PErpecy €:
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TIpaBoBe perynOBaHHS PErPECHUX 3000B’I3aHb

* CTPaxOBHK peajli3ye MpaBo Ha BiALIKOAYBaHHS 30MTKIB 0CO-
0010, sTka BUHHA y CTPaXOBOMY BUTIAJIKY;
* TOPYYNTEh, III0 BUKOHAB 3000B’s13aHHS 3a0e31eueHe IMTOPYKOIO,
3BEPTAETHCS 10 OOPIKHUKA 13 BUMOTOIO TIPO BiIIKOyBaHHS BUTPAT;
* OOPIKHUK, 110 peajti3yBaB COJiapHUil 000B’ 130K, B 3BOPOTHO-
My TIOPSIIKY BUMArae Bifl KOOKHOTO i3 CONiJIapHUX OOPIKHUKIB BHKO-
HaHHS 3000B’I3aHH;
* rapaHT 3BEPTAETHCS 3 BUMOTOIO JI0 OOPIKHHUKA y MEXKaxX CYMH,
CIJTAYeHOT HUM 3a TFapaHTi€ro KPeAUTOPOBi TOLIO.

[lomo perpecHOro 3000B’s13aHHS, TO MOTO 3MICTOM € TPaBO perpe-
Ji€HTAa BUMAaraT BiIIIKOMyBaHHS 30WUTKIB, SKi BITMOBIIHO BUHHKIH
y pe3ynbTari BUIUIATH HUM CyM 3aMICTh perpecara, OCTaHHIH ke kK
Ma€e cBOIM 00O0B’SI3KOM BHKOHATH Hasie)kHe. ToMy, BUMOTH 3a perpec-
HUM, SIK 1 32 OCHOBHHM 3000B’s13aHHSIM, MOXXYTh OyTH Pi3HOMaHITHH-
MH, X04a JIOCUTh JacTo 30iratorecs. [IpaBoBa mpupoa Takux BEMOT
BUSIBIISIETBCSI 3aBXKIM 3BOPOTHUM CTSTHEHHSIM, y TOW 4Yac sIK OCHOBHE
3000B’s3aHHS 32 CBOIM 3MICTOM Yy OUIBIIOCTI BHIIAJKIB € MOB’I3aHIUM
i3 BUTIJIATOXO OOPTY.

Ha croromHi, Miciie perpecHux 3000B’s3aHb y CHCTEMi ITHBLIb-
HO-TIPAaBOBHUX 3000B’s3aHb € HEJIOCTATHHO JIOCIIKEeHNM. Baxmso
3a3HAuYUTH, 10 PETPEeCcHi 3000B’A3aHHS HE MOKHA PO3IIISJATH SIK KO-
HIVKIIIHI 91 3000B’13aHHS 3 BiAIIKOAYBAaHHS IIKOJH, 1€ € OKPEMHMA
CaMOCTIHHMM BHJI, SKMI Ma€ CBOT 0COOIIMBOCTI.

AKTyalIbHOMO € mpoOiieMaTuKa il perpecy y pi3HHX MPaBOBIIHO-
cunax. ll{omo 3a0e3neuyBanbHUX MPABOBIAHOCHH, BApTO PO3IISIHYTH
SIK caMe JIi€ perpec BiAMOBIIHO 70 Mopyku Ta rapanTii. om0 mopyxwu,
TO MPABO HA 3BOPOTHIO BUMOTY peryitoerhbes 4.2 c1. 557 LIK Ykpainu.
VY wili cTarTi #aeThes, 10 MOPYYHUTEb, SKH BUKOHAB 30008’ sI3aHHSI,
3a0e3IeueHe MOPYKOI, y 3B’ 3Ky 3 HEHANPABJICHHIM HOMY OOpIKHU-
KOM ITOBiIOMJICHHS TIPO BUKOHAHHS HIUM CBOTO O0OOB’SI3KY, Ma€ MPaBo
CTSATHYTH 3 KpennuTopa Oe3ITiICTaBHO onmepikane abo mpe’ IBUTH 3BO-
pPOTHY BUMOTY /10 OOp»HHKA.

LikaBUM € MUTaHHS OIO0 BU3HAYEHHS MOMEHTY 3 SIKOTO IOpPY-
quTenh HalOyne MpaB KpeauTopa 1 MpaBO PerpecHoi BUMOTH MO0
CIUTAYCHUX TOPYYHTENIEM TPOIICH y KOHKPETHOMY 3000B’s3aHHI Ta
Yy B3araji 3a KPeJUTHUM JIOTOBOPOM YaCTKOBE BUKOHAHHS TaKUX 30-
0OB’sI3aHb TATHE 32 COOOIO0 MEepexif] A0 MOPYUYUTENsl TpaB KPeAUTopa.
Ha mpakTuiii BUHWKae 1Ba BapiaHTHA PO3BUTKY TOIH: MEPIIN, KOIH
caM TIOPYYHUTENb CIUTATHB TTOBHICTIO 30008’ I3aHHSI 3aMiCTh MTO3UYaITh-
HUKa, Ta IPYTHA, KOJIH 1€ yCe BiI0yBa€ThCS 4aCTKOBO, aJie BiIMIOBIIHO
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OCHOBHE 3000B’s13aHHS He 0yJ10 BUKOHAHO. 3rijgHO i3 4.1 cT. 554 11K
VYkpainu y pa3si nopyueHHs: O0pKHUKOM 3000B’s13aHHs, 3a0e3MeYeHO-
TO TIOPYKOI0, OOPIKHHK 1 TIOPYUUTENb BiAMOBINAIOTH TIEPE KPEAUTO-
POM SIK coltigapHi OOP)KHUKH, SIKIIO JOTOBOPOM MOPYKH HE BCTAHOB-
JICHO JTOAATKOBY (CyOcHaiapHy) BiINOBIJaIbHICTh TOPYYUTEIIS.

[IuTaHHs BU3HAYEHHS MOMEHTY BUHUKHEHHSI IIpaBa Ha perpec pos-
IITHEMO Ha MPHUKIIAII TOTOBIPHUX 3000B’3aHb, III0 BHHUKAIOTH 3 JI0-
TOBOPY CTpaxyBaHHSI.

[Ipobnemu, sk mpaBWIIO, BUHUKAIOTH IMiJ] 4ac peajizalii cTpaxo-
BHKOM ITpaBa Ha 3BOPOTHY BUMOTY TTICJIS CIUTATH BiANIKOAYBaHHS, 110
BHHHKAE B ITUX 3000B’s[3aHHAX 10 CTPaxyBaJbHUKA a00 BOIIS 3acTpa-
XOBaHOT'O TPAHCIIOPTHOTO 3aco0y, sikuit BuHHMN y BunmHenHi JITII i,
BiJNOBIZIHO, CIIPHYMHMB HOTO, aje HE MOBIJIOMHUB IPO LE y TMOPSI-
Ky, BU3HaueHOMY 3akoHoM [2]. Ha mincrasi m.o. «» ct. 38.1.1 cT. 38
3aKoHy, KU BCTAHOBIIIOE TIPABO TIOAAHHS CTPAXOBHKOM PErPECHOTO
MO30BY JIO BOJisl, 200 JI0 CTpaxyBaJbHUKA, CYIH 3aJ0BOJBHSIIH M030-
BU CTPaxOBUX KOMIIaHili, MPOTe HEBIOB31 Bce 3MiHMIIOCS. BepXxoBHMi
Cyn y IlocranoBi y cnpasi 6-284ucl5 [3, c¢. 650-652] 3acTocyBas wi
TTOJIOKEHHS 1HaKIIe. SIK HACi 0K, CYIN IOYaId MPUHMAaTH 30BCIM pi3-
Hi pimmenHs. [Ipore, yMoBOIO 1715t TOTO, MO0 MOIATH PETrPECHUiT 0308,
€ TIOBIJIOMJICHHSI CTPaXxOBUKA YM BOJisl, OAHAK, 1.1, 33.1.2 3akoHy He
BCTaHOBITIOE Hi CTPOKiB, HIi YMOB I[OTO TIOBiIOMJICHHS. 3aTe IIi CTPO-
KM BH3HaA4YaIoThCA miamyHkroM 33.1.4 mynkry 33.1 crarti 33 3akoHy.
Tomy, npu nactauni ATII, sika y CBOIO 4epry MOXKe CTaTH MepeyMo-
BOIO ISl BUIIJIATH CTPAaXOBOTO BiAIIKOIYBaHH, BOAIM TPAHCTIOPTHOTO
3aco0y, 3000B’s3aHUI HEBIJIKIIAJHO, OJHAK, HE TI3HIIIEe HIXK 3a TpH
pobounx mHi i3 gHs1 HacTaHHsA camoi JTII, mruceMoBO HamaTu CcTpaxo-
BUKY, 3 SIKAM 1 OyB YKJIaJeHUH BHU3HAYCHUI JOTOBIP, MTOBIIOMIICHHS
npo JTII, 3pa3ok sIKOTO BCTaHOBIIOETHCS MOTOpHUM (TPaHCIOPT-
HUM) cTpaxoBuM Oropo Ykpainu (MTCBY) [4].

Jlany KoImi3it0 HEOTHOPA30BO HAMAarajucsl yCYHHUTH, Ta 3 4acOM
IOPUCTH TIOYaJI BUKOPHCTOBYBATH i1 JJIS 3aXUCTY BOJIS BiJ perpec-
HUX BUMOT cTpaxoBuka. OnHak, 1 MUTaHHS HE 3aJMIIUIOCS I103a
yBarolo i 6e3 yBaru i CynoBHMH NajaTaMy y IUBUIBHHUX Ta TOCIOAAP-
cekux cripaBax BCY y cipasi Ne 6-111¢14 Oyito mpuiiHsATEe CTipaBeH-
Be pinieHHs [5, ¢. 513-517]. V [locranoBsi Oyio 3a3Ha4€HO, 110 3aXKUCT
BOJIis 3BMUAHO J00pa iHiLiaTHBa, MPOTE HEAOTPUMAHHS CTPOKIB Ta
BUMOT 10 nioBigoMieHHs nipo JITII He Moxke cTarn 0OMeKeHHSIM Tpa-
Ba Ha MOJIAaHHS PErPECHOTO TI030BY CTPAXOBHUKOM.
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[{o0 AemiKTHUX MPaBOBITHOCHH, TO IMBUILHE 3aKOHOJABCTBO
rependayae BUKOPUCTAHHS TpaBa Ha perpec MO0 IIKOIH, sKa Oyia
3aBIaHa y CTaHi KpaiHBOT HEOOXiMHOCTI. 30KpeMa, Tpo Iie 3a3Hada-
etbest y crarti 1171 LUK Ykpainu, a came, Tam WAEThCs PO TE, IO
IITKOJIa B1JIIIIKOJIOBYETHCSI 0COO0I0, BUHHOM Y i 3aB/IaHHi, Y BUITAJIKY,
SIKIIIO BOHA BUYMHSIIA [Iii, 110 Oyiy CripsiIMOBaHI Ha yCyHEHHs HeOesIe-
KU IS IIUBUTHRHUX TIPaB Ta iHTEpeciB Pi3MIHOT YU IOPUANIHOT 0COOH.
BinnosinHo 1 ocoda y pesysbTari i Ma€e mpaBo Ha 3BOPOTHIO BUMOTY
JI0 0cO0M, B iHTepecax Kol BOHA Jlisia. TakokK CyJl MOXE TOKIACTH
000B’SI30K Ha KOXKHY 0CO0Y BIJIIITKOTYBAaTH MIKOY Y HAJIEKHINA YaCTITi
[6].

3aranmom, SIKIIO HAETHCS MPO perpecHe 30008’ I3aHHSI, TO BOHO TSIT-
HE 3a COOO0 BIAMOBIHE MPUITUHEHHS OCHOBHOTO, TOOTO JICNIIKTHOTO
3000B’s13aHHs. Y HOTo MeXax BUHHKAE MTPABO HAa 3BOPOTHIO BUMOTY Y
TpeToi 0colu, sika 3aMicTh BUHHOTO BHKOHAJIA HAJIE)KHE TIEpe] TOTep-
minmM. Ha 1ie mpsiMo BkazytoTh T cT. 559, 1191 LIK Ykpainu, 3rigHo 3
SIKUMH CaMe 3000B’ s13aHHSI IPUITUHSIE CBOE ICHYBaHHS BHACIIJIOK HOTO
BHKOHAHHS, IPOBEJICHE HAJICKHIUM YHMHOM 1 BUHUKAE MTPAaBO Ha perpec
[7].

I3 naBemenux HopMm LK VYkpainm, mMoxHa 3poOHWTH BHCHOBOK,
IO TIPAaBO HA perpec He MEePEeXOIUTh BiJl OJHIET 0cOoOM JI0 1HIIOT, 5K
IIpH CyOporarii y CTpaxoBUX BiJHOCHHAX, a € 30BCIM HOBHM TPaBOM
KpeanTopa, ke YTBOPUIIOCSA BHACIIIOK MPHUITMHEHHS JEIKTHOTO 30-
0OB ' sI3aHHS IJISTXOM BUKOHAHHS OOPKHUKOM CBOTO O0OB SI3KY Tepen
TPETHOI 0Cc000I0 [8].

[TincymoBytroumn, MoYKHa 3pOOUTH BUCHOBOK, 1[0 YHHHE 3aKOHOAB-
CTBO, SIK€ PErTAMEHTY€ TOPSIOK Ta IiJICTAaBM 3aCTOCYBaHHS perpec-
HUX BUMOT i1 yac oHoBJeHHs [IK Ykpainu moBHHHO 3a3HaTH 3MiH.
1. Jlocosipne npaeo: koncnexm nexyii. 2012-2013. URL: https://studfile.net/preview

/5349507 /#:~:text=2%D0%A4%D0%B0%D0%B9%D0%BB%34-, KONSPEKT

LEKTsIJ DOGOGVORNOE PRAVO 2012%2D2013.docx,-%D0%A1%D0%B
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onoenenns: 17.08.2022). URL: https://zakon.rada.gov.ua/laws/show/1961-
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OCOBJINBOCTI NOCBIAYEHHA 3AMNOBITIB M
YAC BOEHHOIO CTAHY

SpemuH I.0.

HasyarnbHo-Haykosul ropuduyHUl iHemumym
lpukapriamcbKo20 HayioHansHo20 yHigepcumemy
imeHi Bacunsi CmeghaHuka

AKTyaJIBHICTD IIi€] TeMH BUKJIMKAaHA BBEACHHSIM BOEHHOI'O CTaHY,
SIKHH BHIC 3MIHH y BCI cepH COIIaIbHO-eKOHOMIYHOTO JKUTTS, TIpa-
BOBE PEryJIOBaHHS Pi3HUX MarepiajbHUX acrekTiB. [loBHOMacmTat0-
HE BTOPrHEHHS BIUIHHYJIO HA CYCITJThHI BiTHOCHHH, Ccepent AKHX Oynu
1 criaKoBi npaBoBifockHy. Ls 006cTaBiHA BHEC/IA NEBHI KOPCKTHBH
K 13 TEOPETHUYHOI, TaK i 3 TIPAKTHYHOI CTOPOHU 3YMOBHUBIIHU T€, IO
BUHUK PsIJl TUTaHb, SKUI MOTPiOHO OyIo yperymoBaru. 3’ sBUIach He-
OOXiZHICTh IIBUAKOTO pearyBaHHsS 3 OOKy JepaBH. 3MiHa CTPOKIB,
MOPSIAKY BHECEHHS BIZJOMOCTEH, CIpOIIEHa IPOLENypa 3aBEICHHS
CIaJIKOBOI CITPaBH, PO3IIUPEHE KOJIO OCIO, 110 MOXKYTh ITOCBIUyBaTH
3aIOBITH — TAKMMH OYJTM HACIIIJIKH OCTaHHBOTO.

3okpema, npodecop O.KyxapeB Buaiise TpH piBHI HOBEI 3 MpU-
BOJIY LIbOT'O MUTAHHS:

1. CTpoKM — 3ynMHSAIOTHCS HA Yac JIii BOEHHOTO CTaHy, MpoTe He
OlnbIe sk Ha 4 MICSI JJIs MPUAHSITTS CIAJIIMHU YU BiIMOBH Bij ii
MNPUHAHATTSL.

2. 3aBe/IeHHs CHAKOBOI CIPABU — 3a CHPOIICHOIO MPOLEYPOIO.
VYce BinOyBaeThest 3a 3BEPHEHHAM 3aABHUKA Oy/Ib-SIKHM HOTapiycoM
VYkpainu, He3a1exKHO Bij Micls BIAKPUTTS CIaIIUHH.

3. [upmre koo 0cib, Ki MOXKYTh ITOCBIAYNTH 3armoBiT [1].
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Oco0IMBOCTI OCBITYEHHS 3aIOBITIB ITi/{ YaC BOEHHOTO CTaHY

Oco0NIMBO aKTyaJIbHUM CTaJIO TUTAHHS [TOCBIJYEHHS 3amoBiTiB. B
LKY € mina rimaBa, mpucBsideHa MbOMY — a OTKe, 3aKOHOM Tiepenoade-
HO MOXKJIMBICTH BHICIIOBJIICHHSI OCTaHHBOI BOJIi ocoOu. [Ipore, 3Baxa-
I04M Ha pealii, JOCUTh BaXKKO pealli3oByBaTH Iie paBo. BuHukae psi
pOOJIEM 1010 TTOCBIAUEHHS 3aIOBITIB ij] YaC BOEHHOTO CTaHYy.

e mo mouarky BiiiHK y LUK Ykpainu icHyBaB MexaHi3M HOCBif-
YEHHS 3arOBITiB B 0COONMMBOMY TOPSIKY. Po3mupennii miaxin cras
MO3UTHUBHUM, aJKE Y HaIll 4ac, 3BayKalour Ha BiJICYTHICTh HOTapiyciB
y TICBHUX pETiOHAX uepe3 BOEHHI [Iii, 3aKOHOAABCTBOM Iepen0oayeHo
MOJKJIMBICTH TTOCBIUYEHHS 3aIIOBITY HE TITHKH HOTApiycoM, a ¥ iHIITH-
MH 0Cc00aMH, a caMe:

* I0CAJJ0OBUMHU 0COOAMHM BiJIMOBITHOTO OpraHy MICIIEBOTO Camo-
BpsyBanHs (4.1 cT.1251 LIKY);

* TOJIOBHUM JIiKapeM, HOro 3aCTyITHUKOM 3 MEIUYHOI YaCTHHH
a00 YEeproBUM JIiKapeM ITi€l JiKapHi, TOCIITAI0, IHITOTO CTaIlioHap-
HOTO 3aKJIaly OXOPOHH 3JI0POB’SI, @ TAKOXK HAYaJIbHUKOM TOCIITaIO,
JUPEKTOPOM 200 TOJIOBHUM JIiKapeM OyAWHKY sl 0Ci0 MOXMUIIOTO BiKy
Ta oci0 3 iBamiaHicTiO (4.1 cT.1251 HKY);

* karmiTanoM cynra (4.2 c1.1251 LHKY);

* HadaJbHUKOM ekcrieanii (4.3 ¢T.1251 LKVY);

* HaganbHukoM Y BII ta CI30 (u.5,6 c1.1251 LIKY);

* KOMaHJPOM (HaYaJILHUKOM) BiliCEKOBHMX YaCTHHH, 3’ €THAHHS,
ycTaHoBH abo 3axmany (4.4 cT.1251 HKVY) [2].

Bapro mie 3a3HaunTH, 10 Ha Yac BOEHHOTO CTaHy BIIMOBIIHUM
ocobaM JI03BOJICHO TIOCBIIYYBaTH JOBIPEHOCTI Ta 3allOBITH, 3aCBij-
YyBaTH CIPaBXHICTh MIAMHCY Ha JOKyMEHTax Oe3 3acTOCyBaHHS
OJlaHKIB HOTapialbHUX JOKYMEHTIB, TOOTO, TIPOCTINE Ka)Ky4dH, HA
3BHYAHOMY marepi. 3aMiCTh crieliaibHOT (POPMU BUKOPHUCTOBYETHCS
Oinmii OmaHK, aje Bce K MaloTh OyTH HAaHECEHI PEKBI3UTH HOTapiyca
KOMIT IOTEPOM, a caMe:

* JlepxaBuuii ['epd Yipainu;
* IIpi3BHIIE, iM s, IO OATHKOBI (32 HAsSBHOCTI);

* HaliMeHYBaHHsI Jep:KaBHOI HOTapiaJbHOI KOHTOpH (AJIs Jaep-
YKaBHOTO HOTapiyca);

* ampeca poOOYOTO MicIsl, HOMEp Telne(oHy, aapeca eIeKTPO-
HHOI [TOUITH.

Tak, 110710 aXTOPUTMY, TO B YMOBaX BOEHHOTO CTaHYy, OKle HOTa-
PiyciB, 3amoBITH BiCHKOBOCITYKOOBIIIB Ta MPaBOOXOPOHLIB, IO 3a-
Oe3meuyroTh 000poHy YKpaiHu Beymeped 30poiiHiif arpecii iHIIoi kpa-
{HH, 3aTIIOBITH MOXKYTb ITOCBIIYYBAaTHCh KOMaHIUPOM YK HAYaTbHUKOM
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Spemun 1.O.

¢dopmyBanbp ab0 X BiJNOBIAHOIO YIOBHOBRXEHOIO HHM 0c00010,
uuisixoM ix Hagcunanus I'enepansaum Lltabom 3CY, Mino6oponu
1m0 MiH 1OCTY 9H BiZITOBITHOTO TEPUTOPIATHHOTO OpraHy IS 3a6e3-
TIEUCHHSI peecTpallii 3anoBiTiB HoTapiycamu B CIagKoBOMY peecTpi
— IUTA HOTO TepeadadeHnii CTPOK y 1Ba poOoUi AHI MiCs OTPUMAaHHS
TEPUTOpiaTbHUM OpTaHoM MIiHIOCTy 3allOBITY, YNPOJOBXK SKHX 3a-
Oe3IeuyeThCs IepeTanHs 3as1BH 10 peectparopa. OCTaHHIN YIIPOTOBK
TPHOX POOOUUX JTHIB MICIIsl OTPUMAaHHSI 3aIIOBITY IPOBOAUTH HOTO Aep-
xaBHY peectpanito y CrnagkoBomy peectpi. [1oTim, TepuropianbHuii
opraH 3000B’s3aHUI MOBigOMUTH MIiHICTEpCTBO IOCTHINI, a BOHO,
31 CBOro OOKY, OpraH YM YCTaHOBY, BiJl SIKOTO YH SKOI HaTIMIIIIN II0-
KyMEHTH. Y BHUTQJIKy TIOCBITYCHHS JOBIPEHOCTEH Ta 3alOBiTIB HOTa-
piycamu Ta YIOBHOBaXCHUMH Ha II€ IOCAJOBUMH 0COOaMHU OpraHiB
MICIIEBOTO CaMOBPSAyBaHHS HOTapialbHA JIisi BANHSIETHCS BXKE TTICIA
i1 oruraruy. [lmarta 3a 3acBiTUeHHS TOBIPEHOCTEH Ta 3aIOBITIB KOMaH-
JTUpaM (HadaJbHUKaM) 3aKOHOJIaBCTBOM HE BCTAHOBIICHA.

s nponeypa BusHaueHa IlocranoBoro KMV ((HOpﬂI[OK MOCBIJI-
YEeHHS 3aIlOBITIB 1 JOBIpEHOCTEH, 1[0 MAIOTh TAKY JK CHITY K 1 HOTapi-
aJpHO TTOCBimUeH» [3].

Takok, BpaxoByIOUM YMOBHU CBHOTOJICHHS, SIKI TOB’s13aHi Oe3roce-
penHbo 13 30poiiHor arpeciero P® miomo Ykpainu Ta, BiANOBIIHO,
BBEJICHHSIM BOEHHOTO CTaHy, HOTapiaibHi Jii BAMHSIOTHCS i3 ICBHUMH
ocoOnmmBOCTSIMH. BOHM BHKIANEHI Yy BUIVIAAI TTOJIoKeHb [locTanoBu
Kabinery MinictpiB Ykpainu «Jleski muTaHHs HOTapiaTy B yMOBax
BOEHHOTO cTany» Bix 28 motoro 2022 poky Ne 164 3 BiamoBigHUMH
3MiHaMU Ta JTOTMOBHEHHsIMH [4]. KpiM 1pOTO, BAXKITUBUMHE IS 1[HO-
rO THUTAHHS CTAJM BHECCHI 3MiHU B [lopsAaok BUWHEHHS HOTapiahb-
HUX JIill HOTapiycaMu YKpaiHu, 3aTBep/pKeH] Haka3oM MiH’toCTy Bij
22.02.2012 Ne 296/5 [5].

3TiIHO 13 UMW HOBOBBEJICHHSIMH, ITiJ] YaC BOEHHOTO CTaHy, iCHY€
MpoTieypa Ha BUITA0K, KO YIIOBHOBa)KEHA 0c00a HE Ma€ JOCTYITY
no CriagkoBoro peectpy. Lle BinOyBaeThcs uepes BiICYTHICT JOCTYITY
JI0 HBOTO, MPOTE, HE YCE TaK KATETOPUYHO - SIK TUTBKHA HOTO BiAHOB-
JISATh, HOTApPlyC MaTHMe CTPOK 5 JIHIB, MO0 BHECTH TYAH BiJIOMOCTI.
Bumora oo peectpartii 3armoBiTiB Bce jk 30epirae YMHHICTD.

€ 11e neBHI 0COONMBOCTI y BUIIISIIII OOMEKEHb TPOMAJISH Ta FOpH-
nrnuHux oci6 P®. Horapiyc 3a 3BepHEHHSIM IIMX 0Ci0 MOXE BiIMOBUTH
y BUYMHEHHI HOTapialbHUX Jiil. 3aTe, € BUHATOK JJIsl BilICHKOBOIIOJIO-
HEHOTO.
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OT)KG, l'[iI[CYMOByIO‘-II/I BHUIIIC3a3HAYCHE, MOXKHaA 3pO6I/ITI/I BHCHO-
BOK ITPO HASBHICTh MEXaHI3My IOCBIYEHHS 3allOBITIB HE TUTBKU 3a
«KJTACUYHOIO» MomeuTo. Hackibku BoHA e(eKTWBHA, 3TOIOM IIO-
Ka)Ke MPaKTHKA. 3aJIMIIA€ThCS TUIBKU CIIOMIBATHCS, 1110, 3a3HAYCHI
B nonoxkeHuax LIKY, ocobu maroTe nocrathiii npodeciiiHuil piBeHb
AJIs IPOBAJIPKCHHSA TaKoi )_IiSIJ'II)HOCTi 1 Y4 3 4aCOM ¢ HC MPU3BCAC N0
301TBIIIEHHS TT030BIB TTPO BU3HHHS 3aITOBITIB HEIIHCHUMHU.

1. O.Kyxapee «IIpoonemu 30iliCHeHHA CNAOKOBUX NPA8 8 YMOBAX BOEHHO2O0 CIAHY»
URL:  https://sud.ua/uk/news/blog/251193-problemi-zdiysnennya-spadkovikh-
prav-v-umovakh-voyennogo-stanu

2. Husinonuii kodexc Vipainu 6io 16 6epesns 2003 p. URL: http://zakon3.rada.gov.
ua/laws/show/435-15

3. Haxa3z Min tocmy URL: Ilpo sameepoocenna [lopaoky euune... | 6io 22.02.2012 Ne
296/5 (rada.gov.ua)

4. Ilocmanosa Kabinemy Minicmpie Vkpainu URL: /leaxi numanus Homapiamy 6
ymogax... | 6i0 28.02.2022 Ne 164 (rada.gov.ua)

5. Hocmanosa Kabinemy Minicmpie Yxpainu «llopsaooxk noceiouenns 3anogimis
i dosipeHocmell, wo NPUPIGHIOIOMbCA 00 HOMAPIATLHO NOCEIOUeHUxy 6i0 15
uepenss 1994 p. Ne 419 URL: https://zakon.rada.gov.ua/laws/show/419-94-
%D0%BF#Text
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T'OCIIOJAPCBKE ITPABO, TOCITOJAPCBbKO-
ITPOIOECYAJIBHE ITPABO

BIOHOCUHU A®INIMOBAHOCTI B
AKUIOHEPHOMY TOBAPUCTBI

Areesa A.TI.

lMpukapriamceKuli HayioHanbHUU yHigepcumem iMeHi
Bacuns CmegaHuka

OcoOnuMBICTIO KOPIOPAaTUBHUX BIJIHOCHMH € HAsSBHICTh 3HAYHOI
KITBKOCTI Y9aCHUKIB 3 pi3HI/IMI/I iHTepecamu. | Taka ckiragHa npupoaa
IHTEPECIB 3yMOBITOE IiIBUIICHY YBAry 10 MHTaHHS a(i)IHII/IOBaHOCTl
oci0. OckinbKky iX HasIBHICTH MOYKE BIIMBATH 1 BIUIMBA€E HA IPUUHATTS
pilieHb KOMIIaHIl Ta Ha 1HIII ACHEKTH 3A1HCHEHHs Y4aCHUKaMU CBOIX
KOPTIOPaTHBHUX TIPaB.

VY BiTUM3HSHINA Ta 3apyOiKHINA Haylli MUTaHHSIM TEPMIHOJIOTIH Ta
BIIPOBADKEHHS KaTeropii «adiniiioBani 0coOn» NpUAIISIEThCS 00Me-
KeHa yBara. Tak, JesKi HanpauroBaHHsS 3HAXOOUMO Y Mpausx TaKux
HayKOBIIIB, sk €.M. [samaiok [6] Ta K.A. KapadeBcbkuii [7].

HasBHICTH CHIOPITHEHOTO YH SIKOTO-HEOYb 1HIIOTO TiCHOTO 3B’ S13-
Ky MiX JIBOMa 0co0aMH — 3aBXK/IU MPHUBi CYMHIBAaTHCS B 1X 00’ €KTHB-
HOCTI, KOJTK MOBa 3aXOJINTh PO MATAHHS MPOQeciitHOl TisSITBHOCTI Ta
OCaI0BUX 000B’S3KiB.

[lop’si3aHi mignpueMcTBA — 1€ CYKYMHICTH MiJNPHEMCTB, CEpe
SIKUX OfHe (200 K JEKiJIbKa) € KOHTPOJIOKYUM, Ma€ MOXKIUBICTH
BITMBATH Ha PillleHHs iHmoro (iHMmWX), Mo € 3aneXHuM. [Ipu oMy
JIaHi MiANMPUEMCTBA IOPHIMYHO MOXYTh BBAXKATUCS HE3aJCKHUMHU Y
3MIIACHEHHI TOCIOJAPCHKOT JiSUTBHOCTI.

Hnst toro, mo0 perymoBaTH TEBHE SBHIIE, JepXKaBa MOBHHHA,
MIepUI 32 BCE, BU3HAYUTHU 00 €KT PETYIIOBaHHS, a O-APYTre, 1aTh bOo-
My 00’€KTy Ha3BY.

ToMy B ykpaTHCHKOMY 3aKOHOJIABCTBI 3’IBUJIACh KaTeropis «adii-
HioBaHi (OB’ s13aHi, 3aIliKaBJIeHi) 0COOM», M0 € 3aNI03HYSHIM METOIOM
BIUIMBY Ha YYAaCHMKIB B PO3BUHEHHX KpaiHaXx.

Opnnak nocrana mpobiema 3a0e3nedeHHs Iep>KaBHOTO PETrYIIIOBaH-
Hsl BITHOCHH a(iniifoBaHOCTI (3aJIe:KHOCTI) MiXK Cy0’€KTaMHu TOCIIO-
JapIOBaHHS 3 METOIO 3a0e3MeUeHHs 0ajJaHcy MPUBATHUX 1 MyOIiYHUX
iHTEepeciB.
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Hns edexTrBHOTO (PyHKIIOHYBaHHSI CUCTEMH ACPKaBHOTO PEry-
JIFOBaHHS 1 KOHTPOITIO HeoOXiTHA JOCKOHAJIa OHATIHHA 0a3a 1010 Ka-
Teropii «adimifoBaHi 0coOm» Ta BIACYTHICTH pO301XKHOCTEH y HOpMa-
TUBHO-TIPABOBUX aKTaX, [0 PETYJIIOIOTh BI/IHOCHHU MIX ITOB’I3aHUMH
YYaCHUKAMH.

Tepmin «adinmifioBani 0coOM» B PO3BHHYTHX KpaiHax MMO-pi3HOMY
3ByunTh. Hampukian, y CILIA BHKOPHCTOBY€ETHCS TEPMiH «3B’s3aHi
HiI[HpI/IeMCTBa» (associated), cXOKHi TepMiH BXKUBAETHCS 1 B 3aKOHO-
nasctBi ®PH ( assoziierte), y AHIIIT — Tpynu KOMIaHii ( iHO1 BXKHBa-
€ThCsl TepMiH «adiniiioani komnanii»), y dpanuii — «adiniiosai,
TEPMIHH «3aJICIKHI MIIMPUEMCTBAY, «XOJJIUHTHY» XapaKTepHi JUIsl Po-
CIIICBKOTO 3aKOHOJIABCTBA.

CnequnKOIo YKPaiHCHKOTO 3aKOHOJABCTBA € Te, 10 BOHO OIepye
MaiiKe BCiMa TepMiHaMH, IKUMH onepyroTh PO3BHHEHI KpaiHu: «adi-
TiiioBaHi, 3aJIeXHi, acOIIOBaHi, OB’ I3aHi, 3aIiKaBIICHI.

Tlocnomapebkuii KojieKC BUKOPHUCTOBYE TEPMiH acolliioBaHi, XOJ-
quHroBi (4.1 ct. 126) [2]; LluBinpauii kojeke — 3anexHi (4.1 cT. 118)
[1]; Tepmian «adimifioBaHi» Ta «acoIliOBaHI» 0COOM 3’SBISIOTHCS
y 3akoni Ykpaiam «lIpo 6aHku i OaHKIBCHKY MisSTBHICTB» (CT.2) Ta
3akoni Ykpainu «[Ipo akuionepni ToBapuctsay (m. 1 4. 1 ct. 2) [4];
«1oB’s13aH1 ocobn» - B [TomatkoBoMy konekci (. 14.1.159, . 14.1,
ct. 14) [3].

Tak y 4.1 ct. 126 T'ocriomapchbkoro kogekcy YKpaiHM BU3HAUYEHO,
110 «acolliHOBaHI MiApreEMCTBA (TOCIIOIaPChKI OpraHizariii) — 1e rpy-
na cy0’€KTIB rOCIONAPIOBAHHS — OPUJIHYHUX 0Ci0, IMOB’SI3aHUX MiX
cO0O0F0 BiTHOCMHAMHU €KOHOMIYHOI Ta/a00 OpraHi3alliifHO1 3aJIe:KHOCTI
y (hopMi yJacTi B CTaTyTHOMY KarriTaln Ta/abo yrpasmiaHD [2].

ToOTO € 1Ba KpUTEPIi 17151 BUSHAYCHHS 3aJICKHOCTI: ICTOTHA Y4aCTh
y cratyTHOMY (OHJi Ta/abo y4acTh B OpraHax yrnpaBlliHHs IOpUIHY-
HOT 0coOu (3arayibHUX 300pax, MpaBIiHHI, HATJISIOBIN paji, peBisiii-
Hilf koMicii Tomo). 3are y 4.1 ct. 118 [{uBimsHOTO KOIEKCY YKpaiHu
BU3HAYCHO, 1[0 TOCIIOJAPCHKE TOBAPHCTBO € 3AJICKHUM, SKIIO 1HIIO-
My (TOJIOBHOMY) TOCTIOIAPCHKOMY TOBapUCTBY Haiexarh 20 1 Oinblie
BIJICOTKIB cTaTyTHOTO Karitany [1].

OTXe, BIAMIHHICTIO TOCIIOMAPCHKOTO Ta IHUBLIHPHOTO 3aKOHOAB-
CTBa € Te, o [ocrmonapcrKuii Kojieke YKpaiHu B IKOCTi 03HaK adii-
HOBaHOCTI (TOB’S13aHOCTI) BU3HAYa€e SIK MAWHOBI, TakK i OpraHi3arfiii-
HO-YNPaBIIHCHKI BITHOCHHU — Y4aCTh TUX YU 1HIUX 0Ci0 B OpraHax
VIIPaBITHHS KITFKOX IOPUINYHUX 0Ci0, HATOMICTh ITUBIIBHE 3aKOHO-
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JABCTBO BHU3HAUAE JIMIIE OJUH KPUTEPIH 11l BU3HAYCHHS 3aJICKHOCTI
— CTaTyTHY y4acCTh, i BCTAHOBITIOE OTO KiTbKICHE 0OMEKEHHSI.

IMomo 3axony Ykpainu «[Ipo akimioHepHi TOBapuCTBa» — HOP-
MaTUBHHUH JOKYMEHT, IO OTIepYE MOHATTSIM adiniioBaHUX 0ci0, i
SIKUMU po3yMitoThes (1. 1 4. 1 cT. 2):

* FOPHIMYHI 0COOM — 32 YMOBH, III0 OJIHA 3 HUX 3/IHCHIOE KOH-
TPOJTB 3a iHIIOI0 a00 00MIBI 0COOM MepeOyBatOTh ITiJ] KOHTPOJIEM Tpe-
ThO1 CTOPOHH;

* yiieHH CiM’T Pi3UUHI 0COOM — YONOBIK (IPYXKHHA), a TAKOXK
Oarbku (YCHHOBHTENI), OMIKYHH (IKIyBallbHUKH), OpaTH, CECTpH,
TITH Ta IXHI YOJIOBIKH (IPYKUHH);

* ¢iznvHa 0coba Ta uieHH ii ciM’T Ta IopUIUYHA 0c00a, SKIIO
Taka (hizuyHa ocoba Ta/abo useHu ii cimM’i 3MIHCHIOIOTH KOHTPOJIb 38
1opo coboro [4].

[lomo BuIIEe3a3HAYCHUX OCIO BUHHUKAE Ps OOMEKEeHB. Bimmosin-
HO, 100 TaKUX OCI0 YCTaHOBJICHO psiJi 0OMexeHb. TOOTO, BOHH HE
MOXYTh BUCTYIIATH PEACTaBHUKAMH 1HIIUX aKI[IOHEPIiB Ha 3aTajbHUX
300pax, IM CIIiJT TOTPUMYBATHCS JTOIATKOBUX BUMOT y pa3i MpuI0aHHS
HOBOTO TTAKETY aKIliil aKkIioHEPHOTO ToBapucTBa. AdiniiioBana ocoda
HE MOXKE BUCTYIATH HE3aJEKHUM ayIUTOPOM IIijl 4ac 000B’SI3KOBOT
nepeBipku piuHoi (hiHAHCOBOI 3BITHOCTI MyONIYHOTO aKIiOHEPHOTO
ToBapucTBa [4].

VY BumanmKy, KOJIM CTOPOHOIO TIpaBOYMHY € adimiioBaHa ocoba
yuacHHKa (aKI[ioHepa, YieHa), TO OJIHOYACHO MPHUCYTHI JIBa KpUTEPil
MIPaBOYMHY 13 3aiHTepecoBaHiCcTIO: adiniioBaHa 0c00a HAJIEKUTH JI0
reperiky oci0, 4ui iHTepecH MOXYTh KOH(DIIKTYBaTH 3 iHTEpecamu
FOPUIUIHOI 0COOM, a TaKoXK HAasSBHICTH IMepeOyBaHHs adimioBaHOl
0co0M B cTaTyci CTOPOHW MPaBOYHMHY. 3pO3yMiJIO, IO B Il CHTYya-
1ii y9acHUK (aKIL[iOHEp, WIeH) IopuIudHoi ocobu, adimifioBana oco-
0a SKOTO € CTOPOHOI0 MPABOYMHY, MOXKE BIUTMHYTH Ha TPHAHSATTS
pIMIEHHS MO0 YKIAISHHS TaKOTO TPaBOYMHY (3 OIVISAY HA BigHO-
CHHH MiIOPSIKYBaHHS TOIO), JIFOYM HE B IHTEpecax Kopriopariii, a
B iHTepecax adiniiioBanoi ocobu, a yacom i y BnacHux. To0OTo, icHye
KOHQUIIKT iHTepeciB. 3a BKa3aHMX BHUIIE YMOB, YYacCHHK (aKILiOHEp,
YJICH) IOPUANIHOT 0COOM HE € 0COOWCTO 3aiHTEPECOBAHNM y BUMHCHHI
MPaBOYKHY — IO/I0 HHOTO HE HAcTala yMOBa 3a1HTEPECOBAHOCTI.

TakuM 4MHOM, MOKHA JIMTH BUCHOBKY, L0 YKpaiHChKE 3aKOHOIaB-
CTBO 310iIBIIOTO BU3HAYae adiniioBaHi MiANpHEMCTBA HA IIijCTa-
Bi KPHUTEpiiB ydacTi y CTaTyTHOMY KamiTami Ta/abo ympaBIiHHI, ane
MOKHU 110 HE MICTUTh €IMHOTO MOHATTS adiiifioBaHOi 0coOH, ke O
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3aCTOCOBYBAJIOCS Y BCIX BiJITIOBITHUX HOPMATUBHUX aKTaX 1 CIIPUSIIO

0 rapMoHi3aliii Ta 3arpOBaKEHHIO €MHUX MAXOAIB JI0 IIHOTO MUTaH-

HS, 30KpeMa y GopMyBaHHIO €MHHX 3acaj, Ha SKUX OyIyBaTHMETHCS

MpaKTHKa B Pa3i BUPILICHHS CyIepevyoK 3a y4acTi adiniiioBaHux ocil.

1. Husinbruii kodexc Yxpainu 6io 16 ciuna 2003 poxy N 435-1V (v pedaxyii cmanom
Ha 27 eepecnsn 2014 25 poky). [Enexmponnuii pecypc].

URL: http://zakon4.rada.gov.ua/laws/show/435-15

2. T'ocnodapcovkuil kooeke Yrpainu 6i0 16 ciuns 2003 poxy N 436-1V (i3 sminamu ma
odonognennamu). [Enexkmponnuti pecypc].

URL: http://zakon4.rada.gov.ua/laws/show/436-15

3. Ilooamxosuil kodexc Yipainu : Kooexc Yxpainu 6io 02.12.2010 p. Ne 2755-VI :
cmanom na 1 keim. 2023 p.

URL:  https://zakon.rada.gov.ua/laws/show/2755-17#Iext ~ (dama  36epHeHHS:
27.04.2023).

4. Ilpo akyionepre mosapucmeo : 3axon Ykpainu 6i0 27.07.2022 p. Ne 2465-1X :
cmanom na 1 ciu. 2023 p.

URL: https://zakon.rada.gov.ua/laws/show/2465-20#Text.

5. Ilpo banku i 6anxiscoky OisnbHicms . 3axkon Yipainu 6io 07.12.2000 p. Ne 2121-
11 : cmanom na 1 keim. 2023 p.

URL:  https://zakon.rada.gov.ua/laws/show/2121-14#Text  (dama  36epHeHHs:
27.04.2023).

6. [aowx €.M. [Ipasose pe2yntoéants GIOHOCUH 3ANEHCHOCMI MIdC ADINio8aHUMU
(nos sazanumu) ocobamu 6 3axonodascmsi Yrpainu [Texem] Axmyanvui npoonemu
opuduunoi Hayku : 36ipHux me3 Midxcnapoonoi naykoeoi kongepenyii «Lllocmi
oCinHI I0puduyni yumannsy (m.Xmenvnuyokutl, 26-27 scosmus 2007 poky): [y 3-x
yacm.]. XmenvHuyvkuil . Buo-60 Xmenvnuybkoeo yrigepcumemy YnpasiiHHsi ma
npaea, 2007. Yacmuna opyea : Lusinene npaso. Cimetine npaso. Misxcnapoone
npusamue npago. Komepyiiine npaso. Lusinonuii npoyec. Tpyoose npaso Ilpaso
coyianvrozo 3abesneqenns. C.74-76.

7. Kapauescokuii K.A. [lopiensnbHo-npasosa xapakmepucmura nOHAMms «agini-
tosana ocobay [Texcm] Bicnux Xapkiscokoeo Hayionanvnoco yHieepcumeny
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TPAHC®OPMALUIA YNPABJIIHHA AKUIOHEPHUM
TOBAPUCTBOM B PYCJI TEHOAEHLUIU
LUOPOBI3ALIT PETYJIIOBAHHSA CYCNINIbHUX
BIAHOCWUH

Osapko H-P.J1.

lpukapriamcbKuli HauioHaIbHUU yHieepcumem iMeHi
Bacuns CmecpaHuka

Hudposizatist 31aTHa BILIMHYTH Ha BCi cepH KUTTS, BKIIIOYAIO-
YM yNpaBiiHH aKLiOHEPHUM ToBapucTBOM. Llngposi TexHomnorii Mo-
KyTh OyTH BHKOPHCTaHI JUId aBTOMaTH3aIlil Oi3HEeC-TpoIieciB, MiABH-
HIeHHS €(PEeKTUBHOCTI Ta 3HWKEHHS BUTPAT.

I3 mpuiiHATTSAM HOBOTO 3aKoHy Ykpainu «IIpo akuioHepHi ToBapu-
CTBa», OyJI0 pO3pOOJICHO YMMaJI0O HOBUX MOJOKEHb, SIKI CTOCYIOTHCS
TipKuTaNizanii ta mudpoBizarii yrpasiiHHS TOBapUCTBOM. Taki 3mi-
HU TIEPII 32 BCE CTOCYIOTHCSI MOPSIJIKY MTPOBEIICHHS 3arajlbHUX 300DiB,
IO € 0COONMBO BKIMBHM B YMOBaX TENEPIIIHHOTO Yacy Ta B CHITY
BiIICHKOBO-TIOJIITUYHUX OOCTaBHH CIPUYMHEHHX MOBHOMACIITAOHUM
BTOPTHEHHSM POCiiChKOi eneparii B Ykpainy.

[epmr 3a Bce, movaTu BapTo i3 HAWOCHOBHINIOI JeTaii nmudpoBi-
3allii KOpIMOpaTUBHOTO YIPAaBIiHHS aKIIOHEPHOTO TOBapHcTBa 0e3
sIKO1 yci HOBOBBEJCHHs Oyii O HEMOMIIMBUMH, a CaMe aBTOPU30BaHOT
EJIEKTPOHHOI CUCTEMH.

Binmosigno no 3axony Ykpainu «IIpo puHKH KamiTamy Ta opra-
Hi30BaHI TOBapHi PUHKW» 15l CHCTEMA SIBJISIE COOOI0 aBTOPU30BaHUM
HanioHanpHOIO KOMICi€l0 3 LIHHHX HanepiB Ta (OHAOBOIO PHUHKY
MIPOTpaMHO-TEXHIYHUN KOMILUIEKC L[eHTpanpbHOTO Jemo3uTapiro IIiH-
HUX Tarepis, M0 BiJMOBiTae BCTAHOBIEHNM HEIO0 BUMOTaM Ta 3a0e3-
neuye izeHTH(}IKALII0 1 peecTpalilo BIACHUKIB I[IHHUX MarepiB IS
ydacTi y 300pax BIACHUKIB LIHHUX IAepiB, OTPUMAaHHS JOKYMEHTIB,
3 SKMMU BJIACHMKM LIHHMX IalepiB MOXKYTb O3HAHOMUTHCS MiA dac
IITOTOBKHU /10 300piB, TOIOCYBaHHS OIOJIETEHEM Ta B3ATTS y4acTi B
0OrOBOpEHHI 3 MHUTaHb MOPSAKY ACHHOTO, MiAOUTTS MiICYMKIB To-
JIOCYBaHHsSI 3 UTaHb HNOPSIKY JCHHOTO 300piB, a TAKOXK peaizalilo
iHmmx (yHKIH, BU3HAUYEHUX 3aKkoHOoAaBcTBOM [3]. Came uepes IIt0
CUCTEMY 1 3TIiCHIOETLCS BECh 00IT JJOKYMEHTIB Ta iH(opMalliii, 1110 3a-
Oe3euye BCi Ti IIUPPOBI MOXKIUBOCTI SIKi TIepei0aueHi HOBUM 3aKOHOM
PO aKuioHepHi ToBapucTBa. KpiM TOro , 1s cuctemMa € CBOEPIIHUM
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MeXaHi3MOM OXOpPOHH Ta 3aXUCTY MPaB aKkiioHepa, a TAKOK BOHA Oyze
MiITBEPKYBaTH HOTO CTATYC, Mij 9ac y4acTi Ta TOJOCYBaHHS Ha 3a-
TaJTbHUX 300pax, M0 IMO3UTHBHO BiATYKHETHCS Ha YIPaBIIiHHI aKIlio-
HEPHUM TOBaPUCTBOM.

Po3rnspatoun nutanss TpaHcopMaiii ynpasaiHHS aKiOHEPHUM
TOBAapUCTBOM BapTO PO3IOYATH i3 3arayibHUX 300piB. HoBuii 3aKkoH 3a-
KpilmuB ABi HOBI (POpPMH iX TIPOBEACHHS IIIIXOM €JICKTPOHHOTO TOJIO-
cyBaHHs (TOOTO €JICKTPOHHI 3arajibHi 300pH) Ta onUTYBaHHs ( TOOTO
JIUCTaHIIINHI 3arajibHi 300pH).

BinmoBigao mo crarti 38 3akoHy eNeKTpOHHI 3araiibHi 300pH HE
repen0avaroTh CITUTBHOI MPUCYTHOCTI HAa HUX aKIIOHEPIB Ta MPOBO-
JSITHCSL BUKJIFOYHO IIISIXOM €JIEKTPOHHOTO 3a04HOTO I'OJIOCYBAHHS aK-
L[IOHEPIB 3 BUKOPUCTAHHIM aBTOPU30BAHOI CIEKTPOHHOI cucTteMu. B
CBOIO Uepry IUCTaHIIIiHI 300pH HE mependadaroTh CIIUTFHOI IPUCYT-
HOCTI Ha HUX aKI[IOHEPIB Ta MPOBOMITHCS IUIIXOM THUCTAHIIIHHOTO
3allOBHEHHSI OFOJICTEHIB aKIlIOHEPAMH 1 HAJICUIIAHHS 1X JI0 TOBAPHCTBA
Yyepe3 JCMO3UTApHY CHCTEMY YKpaiHU Yy IMOpPSAKY, BCTAHOBICHOMY
HarioranmsHOO KOMiCi€l0 3 IIIHHUX TarepiB Ta POHI0BOTO PUHKY [2].

[To3asik, He3BaXkarO4M BiJl CTIOCOOY TPOBEACHHS 300piB, aKIliOHED
OyJie peari3oByBaTH CBOE MPABO TOJIOCY IIISTXOM 3alTOBHEHHS OOJICT-
HSl, KOTPHUI 3aCBiIYY€ThCs KBaNi(hiKOBaHUM €IEKTPOHHHUM ITiIMTHCOM
akiioHepa Ta/adbo iHIIMM 3aCO00M ENEKTPOHHOI 1IeHTU(IKAIIIT, SKUH
y cBOIO 4epry Oyme BimmosimaTu BuMoram Hamkowicii [1]. 3aramom,
MeXaHi3M KBaJIi(hikoBaHOTO eNIEKTPOHHOTO MiINNUCY HaOUpae Bee OilTb-
LIOT0 3aCTOCYBaHHS, 1 1Ie B CBOIO YEPTy CTOCYETHCSl HE JIMIIE JUC-
TaHI[ITHOTO TOJIOCYBAaHHS, a i TPOIIeCy peali3alii akiiioHepOM CBOTO
npaBa Ha iH(hOpMaIIlifo, MPU 3BEPHEHHI 0 TOBAPHCTBA, KOJU KOPITO-
pPATUBHUI CEKpETap BHJAE KOIIi JOKYMEHTIB 3aCBITUMBIIHN 1X TAKUM
nignucom. Lle Takox € TO3UTUBHUM HACIIIKOM U POBi3allii KopIio-
PATUBHOTO YIPAaBIiHHS.

OOuaBa BapiaHTH € TMPAKTHIHUM JKEepPeoM (opMyBaHHS edek-
THUBHOTO KOPIIOPAaTHBHOTO YIPABIIHHS B pealisiX HAIIOTO Yacy, MpoTe
€ TICBHI HIOAHCH SIK1 BUIJIMBAIOTH 13 CYTHOCTI peai3aiii TaKuX KOpIo-
PaTUBHHUX JIiHA, SIK TIPOBEJICHHS 3arajbHUX 300PiB.

30KpeMa € CymepedHOCTi MO0 MOXKITHMBOCTI TIPOBEIACHHS TaKUX
3aranbHuX 300piB. Tak crarTs 58, mpsMo nependadae HACTYTHE: Y BH-
najiKax, nepefrdayeHux CTaTyToOM aKIiOHEPHOTO TOBAPUCTBA, MOXKYTh
MIPOBOANTHCS AUCTAHLINHHI 3aranbHi 300pu. Y TakoMy pasi BOJICBUSIB-
JICHHS aKIiOHEPiB (PIKCYETHCS MIITXOM OITUTYBAHHS, 110 IPOBOTUTHCS
yepe3 ACTO3UTapHy CUCTeMy YKpainu [2].
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OcCHOBHHI acTleKT MPOBEIEHHS TUCTAHIIMHUX 300piB MoJjsrae
y TOMY, 110 BJIacHE iX MPOBEACHHS NOBUHHO OyTH mependadeHo cra-
TyToM. AJpKe, sik 3a3Hadae A. SIKymieBa, SKIIO CTaTyTOM HE Mepe-
0auUTH TaKMX BUIIAJKIB, MOXJIHMBICTb MPOBEJCHHS JIMCTAHI[IHHUX
300piB MPaKTHYHO Oy/ie HEMOXKIIUBA (32 BUHATKOM 4Yacy Jiil BOEHHOTO
CTaHy B YKpaiHi, KOJIM 3arajibHi 300pH aKI[iOHEPiB MOXYTh IPOBOJIH-
THCh JIMIIE AUCTaHIIMHO 3rigHo 3 Pimenrsm HKIITIDOP Ne 154 Bin
16.02.2023). [4]

Kpim Toro BapTo 3rajgaté mpo Te, IO B MOBHIM Mipi MOJOKEHHS
PO eNIEKTPOHHI 3arajbHi 300pu Ta (PYHKITIOHYBaHHS aBTOPH30BaHOL
eIeKTPOHHOT cucTeMu Habepe cwu 13 1 ciuas 2024 poky. To6To, TIpo
BC1 MO/IaJIbII MIEPCIICKTUBU Ta MEXaHI3MHU MPOBEJICHHSI TaKUX 300piB
Ta aHAJITHKY, II0JI0 1X MPOBEACHHS MOKINBO Oy[e TOBOPUTH JIMIIE B
HaOnmmKkIoMy MallOyTHBOMY, @ TaKOX IICIISl 3aBEPILCHHS BOEHHOTO
CTaHy B YKpaiHi.

Takox BapTO 3rajiaTv i Mpo 0COOIMBOCTI MPOBEACHHS TUCTAHIIIN-
HUX 3arajbHUX 300piB, sKi 3aKpiruieHHi mopsakoM Ne236 Harkomicii:

* 3arajbHi 300pH aKIIOHEPIB Y TIEPioJl BOEHHOTO CTaHY MOXYTh
IIPOBOAUTHCH 32 YMOBH, 110 PO3MOPSAIKEHHS Ha CKJIQACHHS IMepedi-
Ky aKIlioHepiB, SKMM HANpPaBISETHCS TOBIIOMIICHHS TIPO MTPOBEICHHS
300piB, Ta MepeiKy akLiOHEPIB, AKi MalOTh IPABO HA YYacTh Y 3arajib-
HuX 300pax, HajaHo 10 LleHTpanbHOro Aeno3uTapito B eIEKTPOHHOMY
BUIJIAII TA BIAMOBITHI TIEpeTiKy HagaHi LIeHTpambHIM Jeno3uTapieMm
B CJIGKTPOHHOMY BUIIISIII B TIOPSJIKY, BCTAHOBICHOMY BHYTPILITHIMA
JnokyMmeHTaMmu LleHTpanbHoro aeno3urapiro. PieHns 3aransHux 360-
PpiB aKIioHEpiB, TPOBEIEHUX Y MEePioj BOEHHOTO CTaHy 0e3 JOTpUMaH-
HS YMOBH, BKa3aHO1 y ITbOMY a03alli, € HeMIHCHUMHA Ta HE CTBOPIOIOTH
FOPUAMYHUX HACIIKIB, 000B’ 30K 11010 JTOTPUMAHHS Ii€1 YMOBH I10-
KJIQJa€ThCsl Ha 0CO0Y, sIKa CKITMKAE 3arajibHi 300pu akiioHepis [5];

Bce 5 TyT OCHOBHUM KpHUTEpieM Ui TOTpUMaHHS AIHCHOCTI 3a-
TaTbHUX 300piB TYT BUCTYIIA€ MOTPUMAHHS (HOPMH Ta 3MICTy PO3-
TOPSKCHHS Ha CKJIQJIGHHSI TIEpEITiKy aKIioHepiB, 110 1O CYTi € Baxk-
JUBHUM, aJKe e B TIEPIIy Yepry Aa€ MOMIIMBOCTI JJIsl KOHTPOIIO 31
ctoponu LlenTpansHoro /lemosurapito Ta Harkomicii 3a nmepedirom
3aragbHUX 300piB y Mepioz il BOEHHOTO CTaHy.

Bperuri pemt Ykpaina He CTOITh Ha MICI[l B IMTAHHAX JTIJPKATATI-
3allii HaBiTh y IepioZ BOEHHOTO CTaHy. 30KpeMa I1e POCIiIKOBY€EThCS
i B cepi moOymoBu e(eKTUBHOTO 3aKOHOAABCTBA B cepi rocrosa-
proBaHHA. OTXe TACYMOBYIOYM MH(POBI3AIlisl YIPaBITIHHS aKIlio-
HEPHUM TOBAapHCTBOM TIPHU3BEIA JIO 3POCTAHHS BUKOPUCTAHHS €JICK-
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TPOHHHMX MJIATGOPM Ta OHIAWH-IHCTPYMEHTIB JUI 300pYy, 0OpoOKH Ta

30epiranHs gaHux. lle mo3Bomse 3a0be3meunTH OUTHIT ePEeKTHBHE Ta

Oc3IevHe yIpaBIiHHA aKI[IOHEPHUM TOBAPUCTBOM, 3HU3UTH PH3UKH

Ta MiABHIIUTH SKICTh MPUHHITHX PillIeHb, BPAXOBYIOYH Ti 00CTaBUHH,

SIK1 JOBOAMTHCSI TIEPEIKUBATH yKpaiHCbKOMY Oi3Hecy y Lei Helmerkui

qac.
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TPYOOBE ITPABO; ITPABO COIIIAJIBHOTO
3ABE3IIEYEHHA

OPrAHI3ALINHO-NPABOBI ®OPMU
COUIAJIbHOIO 3ABE3MNEYEHHA

HaHiok B.B.

HasyarnbHo-Haykosul topuduyHUl iHCmumym,
lMpukapriamceKuli HayioHanbHUU yHigepcumem iMeHi
Bacuns CmegaHuka

Ha cporomuimmHii AeHb comiajdbHe 3a0e3MedeHHs] € MPOBiTHO0
rayny33ro YKpaiHu, OCKIJIbKH i1 ICHTPAIbHUM aCHEKTOM BUCTYTIAE JTfO-
nvHa. BoHa BKirouae B cede HpaBOBIILHOCI/IHI/I y C(bepl HaJaHHSA JI0TI0-
MOTH, CTPaxyBaHHS, BUIJIATH KOIITIB B 3aJISKHOCTI Bifl IOPUAUIHOTO
¢axrty. [Turanns Gopm couianbHOro 3a0e3MEUCHHS 3aIMIIAETHCS aK-
TyaJlbHUM J0TeTiep, OCKITBKH CBIl BIATYK BOHO SHAXOIMTE Y Mpalsix
HAyKOBIIiB, IPAaBO3HABIIIB, CTYILGHTlB Kpim miporo 1ie moB’si3aHo 13 pe-
(bOpMyBaHHS{M CHCTEMH COLIaJIbHOTO 3aXHCTY, il 3MiHHU BiIOBIIHO 10
peaJtiii cbOroIeHHsI Ta MOKPALLIEHHS KUTTS JIIOIUHH.

ComianbHe 3a0e3MeUYeHHS TOKIMKaHE 3a0€3MEeYUTH COLiaIbHY
CTIMKICTB MOJIOKEHHS TPOMAJISIH B CYCITIIBCTBI HE3aJeXKHO Bif iX cTa-
Tycy i1 monoxeHHsl. BoHo Hampasiene Ha 3a0e3reueHHs] HOpMaIbHOT
KUTTEIISUTBHOCTI BCIX WJIEHIB CYCITIILCTBA. 3BIIICH 1 PI3HOMAHITTA
(opm corianpHOTO 3a0e3MeUeHHS, iX MOCTIHHWA PO3BUTOK 1 3MiHA.
1o » Take ToAi (HopMU COIIaTBHOTO 3a0e3MeUeHHs?

Tak naykoeup Lllymua JL.II. BHOKpeMIIIOe HACTYIHI CYTT€BI 03-
HaK{ KaTeropii «oprasizarfiifHo-mpaBoBa (opma coliaabHOTo 3a0e3-
MeYeHH»: a) BOHA NepeadaueHa YMHHUM 3aKOHOAAaBCTBOM; 0) BOHA
Mae crielianbHi 3aBIaHHsI; B) BOHA € CIOCOOOM opraHi3allii 3aiiicHeH-
HS [IpaBa TPOMaJIsSiH Ha colliayibHe 3a0e3MeueHHs; T) BOHA 3yMOBIICHA
COIIaTbHUMH PU3UKAMH, BHIaMH 3a0€311e4eHHs1, KOJIOM Cy0’ €KTiB, SKi
iX OTPUMYIOTh Ta Ki 1X HaJaroTh, a TAKOXK JDKEpEIaMU i OPSIKOM
¢dopmyBanns BianmosinHux komTiB[10]. @opmu comianbHOTO 320€3-
MEYCHHS LIe MO CYTi 1HCTUTYTH IpaBa COLIaJbHOTO 3a0e3MeUYCHHS,
K1 MICTATH B COO1 BUAU COIIAJIBHOTO 3a0e3IIeueHHs Ta IIOJISTal0Th B
3a0e3redeHHi 0cobn mMarepialbHUMH Ta HeMaTepiadbHUMH OJaramu.
BxuttouatoTs B cebe npasa, 000B’s13KH, rapaHTii, cy0’€KTiB Ta 00’ €KTiB
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IpaBa COLIaJTbHOTO 3a0€3EUCHHS Ta PETYIIOI0THCS YUHHUM 3aKOHO-
JTAaBCTBOM.

OTxe, CITI pO3yMITH, IO Iep)KaBHE CoIlialbHE 3a0e3TmeueHHs —
1le opraHi3aiiiHo-1paBoBa (GopMa COIiaIbHOr0 3a0e3MeUCHHS TICB-
HUX TPy HAaCEJICHHS 3a PaxXyHOK OFO/PKETHHMX KOINTIB Y BHITAJKaX i
Ha yMOBaX, Mepen0adyeHnx 3aKOHOMAaBCTBOM. OCKUTbKM JaHa Gopma
COINITBHOTO 3a0e3MeUeHHS 3MIHCHIOETRCS 332 PAXyHOK KOIITIB Jep-
JKABHOTO OIO/KETY, TO BOHA BUCTYIIA€ TapaHTIEO MPpaBa IPOMaJIsiH Ha
JIOTIOMOTY 31 CTOPOHH JISpXKaBH Y pa3i HACTaHHS COIIaJIbHOTO BHITA]I-
ky. Tak 1. 3. cT. 46 KY Bu3Hauae, 110 NeHcii, 1HII BHIX COIIabHUX
BHITJIAT Ta JIOTIOMOTH, II0 € OCHOBHHUM JKEPEJIOM iICHYBaHHS, MafOTh
3a0e31edyBaTy piBeHb )KUTTS, HE HIKYUH Bijl IPOKUTKOBOTO MiHIMY-
MY, BCTAaHOBJIEHOTO 3aKoHOM|[ 1].

Tak CramkiB b.1. Bkasye, mo ckinamoBumu i€l gopmu €: 1) nep-
JKaBHE TICHCiTHe 3a0e3redueHHs; 2) AepKaBHA COIllialibHa TOTIOMOTa;
3) neprkaBHE colliajibHe 00CIyroByBaHHS; 4) 3aX0AH COIIaIbHOT M-
TpuUMKHU. OTOX BapTO PO3IOYATH i3 JISPKABHOTO MEHCIHHOTO 3a0e311e-
yeHHs[5]. Tak A. A. Ka3zaH4aH miJ] NeHCIHHUM 3a0€3MeUYeHHIM PO3y-
Mi€ BHJI COLaILHOrO 3a0e3IIeUeHHsT HaceleHH s, IKUii 1TOB’ I3aHui 13
BUIUIATOO IIOMICSYHHUX 1, SIK MPABUIIO, IOBIYHUX IPOIIOBUX BHILIAT
— MEHCIH — Henpale3/JaTHUM IPOMaJITHAM Yy 3B’sI3KY 3 HACTAHHSIM TICB-
HUX HaHOIUIBII HECTIPUSITIMBYX COIIaThHUX OOCTaBHH — CTApPOCTI, 1H-
BaJIiTHOCTI, BTPATH TOMyBAIBHHUKA Ta 1HINNX, TIEpeI0aueHUX THHHIM
3akoHonmaBcTBoM[ 11].

Bigmosigao no 3.V «[Ipo neHciliHe 3a0e3rneueHHs» € Taki BUAH
JIEpXKaBHUX TIEHCIH: 3a BIKOM, IO 1HBAJITHOCTI, B Pa3i BTpaTH ToOmIy-
BaJlbHUKA, 32 BUCITYTY POKIiB, TPYAOBI MTeHCIi. Y pa3i, aKmo ocoba Mae
MpaBo Ha JEKUIbKa BHUJIIB TAKUX TMEHCIH, 3a i1 BHOOPOM BHILIAUYETh-
s JIMIIe offHa. AJie 13 IIOTO MpaBWJIA CIIiJl BKAa3aTH MPO BUHATOK, a
came Te, o B cT. 6 3.Y «lIpo neHciiine 3a0e3medeHHs BKa3aHo, 110
oco0amM, SKi MafOTh OJTHOYACHO TIPABO Ha Pi3HI AeprKaBHI MEHCI, TpH-
3HAYAETHCS OJ[HA TICHCIS 3a 1X BUOOPOM, 3a BUHSATKOM IIEHCIH 1HBaJIi-
JlaM BHACJIiJTIOK TIOPaHEHHsI, KOHTY311 YM KaJIITBa, 10 iX BOHU JiCTa-
JIU TIpH 3aXHCTi baThKiBIIMHU a00 MpY BUKOHAHHI iHIIMX 000B’SI3KiB
BIMICHKOBOI CITy>kOHM, a00 BHACTIAOK 3aXBOPIOBaHHS, IIOB’SI3aHOTO
3 mepeOyBaHHSIM Ha (POHTI UM 3 BUKOHAHHSM IHTEPHAIIOHATHLHOTO
000B’s13ky[3]. TyT BapTO 3BepHYTH yBary Ha Te, 110 paHillie BKa3aHUN
3aKOH BiTHOCHUTKCS JIO CONIJIAPHOI CUCTEMH TIEHCIHHOTO 3a0e3MeucH-
HS 1 Ha TaHUA MOMEHT CTOCY€EThCS CHEIalbHUX CyO’ €KTiB. A Tpa-
BOBE PETYJIIOBAHHSI TIEHCIH, 10 IPU3HAYCHI JUIs 3arallbHUX Cy0’ €KTiB
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nependauere B 3.Y «IIpo 3araibHO000B’I3KOBE JIepKaBHE MEHCIIHE
CTpaxyBaHHs». | OIIOBHUM JDKEpPEIOM JONOMOTH I YKPailHCHKHX
TIEHCIOHEPIB € Jep’kaBHA TEeHCiHa cucTeMa. Bora dinancyeTscs Ha
3acajiax CoJiJapHOCTI; 11 KoopauHalito 3aiiicHioe [lencilinuii ®onu
VYkpainu[6].

Hactymaum Buzom ¢opMu JepkKaBHOTO COIIaThbHOTO 3a0e3re-
YeHHS BUCTYNAIOTh COIMiabHI JomoMoru. Jlana ¢gopma corriaasHOTO
3a0e3MeYeHHs] MICTUTh B OOl JyKe BEIUKY KUIBKICTh COIiajlbHUX
BHILJIAT, TOYHIIIE COIIAIbHUX BUMAJIKIB Y pa3l HACTAHHS SIKUX JiepkKa-
Ba 3000B’513y€ThCA HAJaBaTH JOMOMOTY 0Co0aM. IXHe perysroBaHHs
3MIHCHIOETHCS] HU3KOI0 PI3HOMAHITHUX 3aKOHOJABUMX akKTiB. Tak Ha
CHOTOJIHI € TaKi BUJIU JOIIOMOTH:

- IOTIOMOT'a y 3B’SI3Ky 3 BariTHICTIO Ta MOJIOTaMH;

- JIOTIOMOTa NPY HapOJKeHHI JUTHHHU;

- J0TIoMoOra Ha JIiTeH, sKi mepeOyBaroTh ITiJ] OIIKOIO YH ITiKJTyBaH-
HSIM;

- JIONIOMOTA Ha JIITeH OIMHOKUM MaTepsiM;

- JIOTIOMOTa Ha XBOPUX JITEH;

- JI0TIoMOTa Ha JiTeH OararomiTHUM ciM’siM Ta iHti[ 13].

Hactymaum BugioM GopMu colialibHOTO 3a0e3IeveHHs] BUCTYTIa-
10Th comianbhi nmocnyru. H.I. KpuBokoHb BU3Ha4Ya€e colianbHi MOCITy-
TH K JisIBHICTh, CIIPSIMOBAHY Ha 3aJIOBOJICHHS COIIaJbHHUX Ta/ abo
COTIIaTBHO-TICUXOJIOTIYHUX ITOTPEO 0COOMCTOCTI UM TPYITH, IO Ma€ HA
METI IOKPAIIeHHS 1X CKPYyTHOI )KUTTEBOT CHTYAIIi1, & TAKOXK CTIOHYKaH-
HsI JI0 HACHAXXCHHS Ta HaOyTTs HOBOTO J0CBiny|[8].

3axomm comianeHOI miaTpuMKH Ha aymKy CramkiB b.I. Buctyna-
FOTh SIK BHIT (DOPMH JepKABHOTO COIIAILHOTO 3a0e3medueHHs. AJe 3a-
KOHOJIABYOTO PETYJIOBAHHSI HA CHOTOJHIIIHIA JICHh HE iCHYE, TOOTO
Ha MO0 JIYMKY II¢ TIO CyTi MOPaJIbHO-STHYHUI acleKT HajJaHHS CO-
iaJbHOI JonoMOTH. BOHO CTOCYEThCS eMOIiid Ta MOYYTTiB OCOOH,
caMe KOJIH uepe3 TIeBHI CKIIaaHi 00CTaBUHH B JKHUTTI, 0co0a MOpAITBHO
BUCHaXkeHa. [1o cyTl SIKILO 3BEPHYTH yBary Ha HaJlaBaviB CoIliallb-
HUX TIOCIIYT, JIaHi 0co0u MOKYTh ITiJT 9ac HaJIaHHS COIlaJIbHUX TIOCTYT
3MIIACHIOBATH COIIANBHY IMiATPUMKY, aJpKe MPH HaJaHHI COIiallbHUX
MTOCIYT BUHHUKAE BEpOATBHUH 3B’SI30K MK 0CO0aMH, TOOTO MOKITH-
BICTh BHCITyXaTH 0COOY, TOIIOMOI'TH MPUHHSATH PIIICHHS, MTOPAIUTH,
yTImuTH. AJe, K 3a3Hauae SIpolleHKo colliajibHa MiATPUMKA — 1€
CUCTEeMa 3aXOJiB i3 MaTepiajbHOTO 3a0e3leveHHs 3a paxyHoK Jlep-
’KaBHOTO YH MiCIICBOTO OFOKETIB TPOMAJISH, SIKi 3 Pi3HUX MPUINH HE
HaOyJIM FOPUIMYHOTO TpaBa Ha TICHCIT UM 1HIII BUJIU JIOTIOMOT, aJIe 10-
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TpeOYIOTh COIIAIBLHOI JJOTIOMOTH i HE MOXYTh CaMOCTIHHO BHHTH 3i
CKPYTHOTO CTaHOBHUIIA. TOOTO 3a CBOEIO MPHUPOJIOI0 BOHO Ma€ JICIIO
1HTIT TKOCTI Ta 0coOIMBOCTI[12].

Ha cporofninmHiii eHb 3aradbHOO0B’ I3KOBE JICpKAaBHE COIiaJIbHE
CTpaxyBaHHs BUCTYIAE, SIK OJHA i3 CKJIQJOBUX COLIalbHO-CTPAX0OBOi
CUCTeMH YKpaiHH. 3a JJOTIOMOTO0 TAKOTO SIBUINA, SIK 3aralbHOOOB 513~
KOBE COIliaJIbHe CTpaxyBaHH:, OyIb-sKa 3acTpaxoBaHa (pizndHa ocoda
MOXe yOe3rmeunTH cebe Biji HaCTaHHS Pi3HOTO POy COIaIbHUX pH-
3WKIB, SIKi BUCTYNAIOTh SIK 3aKOHOMIPHOCTI CYCIIJIbCTBA Ta € TEpe-
0a4ITMBUMU y OIIBIIOCTI JKUTTEBUX CcUTYyaIlisfX. BinqnosinHo 10 OcHOB
3aKOHOMIAaBCTBA TIPO 3arajhbHOOOOB’SI3KOBE CTpPaxyBaHHS B CT. 4 BKa-
3y€ETHCS, MO 3AJIEKHO BiJl CTPAXOBOTO BHUITAJKY € TaKi BUIM 3aralb-
HOOOOB’A3KOBOTO JICPKABHOTO COIaJIbHOTO CTPaxyBaHHS: NEHCIHHE
CTpaxyBaHHsI, CTPaXyBaHHS y 3B 3Ky 3 THMYAaCOBOIO BTPATOIO Ipa-
[IE3IaTHOCTi, MEINYHE CTPaxyBaHHs, CTpaxyBaHHS BiJl HEIIACHOTO
BUTIAJIKy Ha BUPOOHHIITBI Ta MPO(eCiitHOTO 3aXBOPIOBAHHS, SKi CIIPH-
YHHWIN BTPaTy Mpane3aaTHOCTi, CTpaxyBaHHs Ha BUMAIo0K 0e3po0iT-
TSI, 1HIII BUJIM CTpaxyBaHHs, nependaveHi 3akoHaMu Ykpainu[2]. Ha
CHOTOHIIITHIN JCHB, NTPABOBE PETYITIOBAHHS BCIX BHIIB COIiaIbHOTO
CTpaxyBaHHS, KpPiM MEIMYHOTO PETYIIOETHCS Ha 3aKOHOJIABIOMY PiB-
Hi. ToMy MequuHe CTpaxyBaHHS SIK (OpMa COLIATBHOTO 3aXHUCTy Y
chepi OXOpOoHHU 37I0POB’ s, MPECTABIIsIE COO0I0 rapaHTil 3a0e3meueHHs
MEIUTHOIO JOTTIOMOTOIO 32 OY/Ib SIKUX 00CTaBHH, Y TOMY YHCIII Y 3B 53~
Ky 13 XBOpOOOIO Ta HEMIACHUM BHIAJAKOM[9]. Ajie 4OMY TaK Ba)KIIMBE
TOZ1 MEIMYHE cTpaxyBaHHsA? Y 3B’S3KYy 3 THUM, 110 Ha CHOTOJIHI HEMAE
3aKOHY SIKUH O peryiroBaB MeIMYHE CTPaxXyBaHHs, BUHUKAE MTPpodIemMa
pearizarii mpaBa 0coou Ha Jiep>kaBHE COIliaTbHE MEAMYHE CTPaxyBaH-
ua. e no cyTi TaKe XK came CTPaXyBaHH: sKe 3IIMCHIOIOTH 3aralib-
HOOOOBSI3KOBI ,uepncaBm colmianbHi cTpaxoBi (oHIU, TOOTO 0coba
cruadye CTPaxXOBi BHECKH, 1 B pa3i HACTAHHS CTPAXOBOIO BUMAKY iif
B JaHill cuTyallii HaAaBaTUMYTHCS MEIWYHI MOCIYTH HA CyMy CTpa-
XOBOTO IUIATEKY. 3BHUAHHO 0COO1 MPHUIIETHCS OIUIATUTH PI3HUIIFO,
SIKIIIO € HEIOCTaua CyMH CTPAaxOBOTO TIATEXY JAJISl TOKPUTTSI TTOCIYT.
Tomy B YKpaiHi pO3BUBAETHCS TUTHKU HEJEPKABHE MEIUIHE CTPaxy-
BaHHsI, TOOTO MOTO 3IIHCHIOIOTH HEIEP)KaBHI CTPaxoBi OpraHizarii,
a camMe BOHHM OPTaHi30BYIOTh MEJIMYHY JIOTIOMOTY 3a PaxyHOK CyMHU
CTPaxoBOTO TUIAaTeXYy. | IuIrocy 1iei cucteMu B TOMy, 10 HE MOTPiOHO
JIOBTO OUiKyBaTW Ha MEAWYHY JIOTIOMOTY, HaBiTh SKIIO BOHO OILIAT-
HE, TO B HE BHOCHUTE BCIO CyMy OZpa3zy, a MOCTYIOBO — HE3HAYHHH
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BIJICOTOK Bijl CBOTO 3apOO0ITKYy UM IHIIUX JOXO/IB, IKHH BU3HAYAETHCS

CYMOIO CTPaXOBOTO ILIATEXKY.

Criz BKa3aTH TIpo Te, M0 HelepKaBHE CoIlialbHe 3a0e3IeUeHHS €
HebaraToro Ha pi3Hi BHIM MaTepialbHOTO 3a0e31eueHHs cpeporo B 1Mo-
PIBHSIHHI 3 JIEp)KaBHHUM COIIIaJIbHUM 3a0€3MEYCHHSIM YH COIIaIbHUM
CTpaxyBaHHsSM. AJie JaHWW 1HCTUTYT IIpaBa Ma€ BEIUKI IUTIOCH Ta HE
a0msIKe 3HAUCHHS IS JEepKaBH Ta ii COIMIaIbHO-CKOHOMIYHOI CKTa-
J0Boi. OIHUM 13 TIONIMPEHUX BUJIIB HEACPKABHOTO 3a0C3ICUCHHSI €
NeHCiiTHe 3a0e3edeHHs!.

Cucrema HeJlepKaBHOTO TICHCIHOTO 3a0€31eYeHHS - 1€ CKJIaJ0Ba
JacTHUHA CUCTEMH HAKOITMIYBAJIBHOTO TICHCIHHOTO 3a0€3eUCHHS, STKa
IPYHTY€EThCS Ha 3acajiax JoOpOBUIbHOI ydacTi Qi3UYHUX Ta IOPUIHY-
HUX 0Ci0, KpiM BHIIQJIKiB, TepeJ0aueHuX 3akoHaMH, Y (hopMyBaHHI
MEHCITHUX HAKOTIMYEHb 3 METOK0 OTPUMaHHS y9aCHUKAMH HeIepKaB-
HOTO TICHCIITHOTO 3a0e3MeueHHs JOMaTKOBUX IO 3arajlbHOO00O0B’ SI3KO-
BOTO JICPKABHOTO TICHCIMHOTO CTPaxyBaHHsI MEHCIHHUX BUILIAT[4].

Kpim niporo BaPTO 3BEPHYTH yBary Ha Te, IO AK BKa3aB Fyzm; O.A,
Hezlep KaBHE CoIlialbHE 3a0e3TeUeHHS, TpE/ICTaBIICHE nepez[ymM He—
JICPIKABHIM TTeHCIHHUM 3a6e3nequHﬂM i IIMPOKOK0 HU3KOKO IHIITAX
MiJICUCTEM — OJNIaroIiiHOI0 JisUTIbHICTIO, ryMaHlTapHOIo JTIOTIOMOT 010,
BOJIOHTEPCHKOIO JIONIOMOT0I0, JIOHOPCTBOM 1 TpaHCIUIAHTAIIHHOO [Ti-
SUTBHICTIO TOMIO[7].

Otxe, hopMH COIIATBEHOTO 3a0€3MeUeHHS e TI0 CYTi 1HCTUTYTH
IpaBa COIIaIBbHOTO 3a0e3ICUeHHSI, SIKI MICTATh B COO1 BUM COILliajlb-
HOTO 3a0e3MeYeHHs] Ta MOJIraloTh B 3a0e3ledeHHi 0codu matepi-
ATPHUMH Ta HeMaTepialbHUMHU Ojaramu. BxirodaroTh B cebe IpaBa,
000B’s13KH, TapaHTii, Cy0’€KTIB Ta 00’ €KTIB TIpaBa CoIliaIbHOTO 3a0e3-
MICYCHHS, PETYIIOI0Th MOPSAIOK HANaHHS, MPU3HAYCHHS COIIaTbHOI
MIEHCI1, JOMOMOTH, IMOCIYTH, BU3HAYAIOTh MOPSJIOK CTPaxyBaHHS B
pa3i HacTaHHs COIIATPHOTO BUMAJIKY Ta PETYIIOITHCS YNHHUM 3aKO-
HOJIaBCTBOM.
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NMPUHUUN PIBHOCTI XXKIHOK TA HOJ1OBIKIB B
TPYAOBUX MPABOBIOHOCUHAX

Mopos H.C.

HasyarnbHo-Haykosul ropuduyHUl iHemumym

lpukapriamcbKo20 HayioHansHo20 yHigepcumemy

imeni Bacunsa CmegpbaHuka

[IpuHIIATT PIBHOCTI KIHOK Ta YOJOBIKIB € OJNHUM 13 HaWBaXITH-
BIIINX TIPUHIUIIB Y TPYAOBHX BIJTHOCHHAX, aJDKE BiH BUIUTUBAE 13
3arajibHOTO MPUHIHITY plBHOCTl JKIHOK Ta YONOBIKIB y BCiX cepax
JUSUTBHOCTI, SIKUE 3a3HAYEHUI SIK 1 B HAIIOMY HAI[IOHAILHOMY TakK i B
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MDKHApOHOMY 3aKOHO/IaBCTBI Ta 0€3 SKOTO He MOXKe (PYHKIIIOHYBaTH
JKOJTHA JIEMOKpaTHYHA JiepKaBa Ta CYCIIBCTBO B MIJIOMY.

Buxomsam i3 ¢1.24 Konctutytii Ykpainu, ne 3a3HadueHo, 10 TPo-
MaJISIHU MalOTh PiBHI KOHCTHTYIIIHHI IpaBa 1 cBOOOM Ta € PIBHUMH
nepes 3aKOHOM.

Lle Bkasye Ha Te, [0 HE MOKe OyTH MPUBiIEIB Y1 0OMEKEHb 3a 03-
HaKaM¥ pacH, KOMbOPY MIKIPH, MOTITHYHAX, PETITIHHNX Ta 1HIINX TIe-
PEKOHaHBb, CTaTi, ETHIYHOTO Ta COLIATBHOTO TTOXOKEHHS, MAITHOBOTO
CTaHy, Miclsl IPOXXUBaHHSI, 332 MOBHUMHM a00 IHIIMMHU 03HaKamu [1].

PiBHICTE mpaB KiHKHY 1 YOJIOBiKa 3a0€3MeUyEeThCS: HATaHHAM KiH-
Kam piBHI/IX 3 YOJIOBIKaMHU MOXKITUBOCTEH Y TPOMajIChKO- -TIOTITHYHIN 1
Kym,TypHm JUSUTBHOCTI, Y 300y TTi OCBITH 1 ipodeciiiHiil miAroToBII,
y mpati Ta BHHaropom 3a Hel; creliaJbHUMU 3aX0AaMH LI0I0 0XOPO-
HU TIpaili i 3I0pOB’S KiHOK, BCTAHOBJIEHHIM NEHCIHHUX MIBT; CTBO-
pEHHSM yYMOB, SIKi TAIOTh KIHKaM MOIHBICTH TIOETHYBATH TIPAITIO 3
MaTEepPUHCTBOM; TPABOBUM 3aXHCTOM, MaTepialbHOI i MOpaILHOIO
MiATPUMKOIO MaTepUHCTBA 1 AUTHHCTBA, BKIIIOYAIOUM HAJaHHS OTlia-
YyBaHUX BiJIITyCTOK Ta IHIIMX MUIBT BariTHAM XIHKaM i MaTepsm.

Sk Gaummo 11 monokeHHs ctarTi 24 Koncrutymii Ykpaiam Top-
KalOThCs MPHUHITUITY PIBHOCTI JKIHOK Ta YOJIOBIKIB came B TPYIOBUX
BiJTHOCHHAX, OUNIBII JETaIbHO HAIllOHAJIbHE 3aKOHOJABCTBO Ja€ MOsiC-
HeHHs npoMy nutanHio B K3nll Ykpainum [2] Ta 3akoni Ykpainu «IIpo
3a0e3neueHHs PiBHUX TpaB Ta MOKITUBOCTEH JKiHOK 1 4OJTOBIKiB» [3].

[MuTanus reaaepHOl plBHOCTl y chepi TPYAOBHUX BiTHOCHH CBOTO/I-
Hi € IOCUTh AKTyaIbHUM 1 Mae BKIIOYaTH TaKi TP HLIHIIA: piBHICTB
MOKJIMBOCTEH 1 OJIHAKOBE CTaBJICHHS JI0 YOJOBIKIB 1 IHOK y cdepi
3aHATOCTI; PIBHY OIUIATy TIpaIli piBHOI IIIHHOCTI; TOJIMIICHHS Oa-
JIAHCY MIX POOOTOIO 1 CiM €10 IS MPAIiBHUKIB; PIBHI MIIXOAM JIJIS
MPOTIO3UILiH y pa3i 3aiHATTA BAKAaHTHHUX TOCAI.

B c1.2 K3nll Ykpainu, 3a3HaueHo, mo «3a00pOHSETbCs Oynb-sKa
TUCKPUMIHAIA ¥y cdepi mpalli, 30KpeMa OPYIICHHS TPUHIIAITY PiB-
HOCTI TIPaB 1 MOXIMBOCTEH, MpsiMe a00 HenpsiMe OOMEKECHHS IpaB
MPaLiBHUKIB 3aJIC)KHO BiJl pacH, KOJIbOPY WIKIpH, MONITHYHHX, Peli-
TiHUX Ta 1HIIWUX TepeKOHaHb, CTaTi, ETHIYHOTO, COIIAILHOTO Ta iHO-
3eMHOTO TIOXOKEHHS, BiKY, CTAaHy 3/IOPOB’sI, IHBAJIITHOCTI, TeHACPHOT
IZIGHTHYHOCTI, CeKCyallbHOI opieHTalii...» ToOTO MpUHIMIT PiBHOCTI
KIHOK Ta YOJIOBIKIB y TPyAOBUX BigHOCHHAaX, B cT.2 K3mll Ykpainu
(irypye six 3a00poHa TUCKPUMIHAIIIT 010 cTaTi [2].

Poznin 4 3akony VYkpainm «IIpo 3abe3redeHHs piBHUX IpaB Ta
MOJKJIMBOCTEH JKIHOK 1 YOJIOBIKIB» OUIBII INUPIIC PO3IVISIIAE IICH
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npuHIUM 1o BigHomeHHI0 10 K3nll Ykpainu, sikuii Ha3uBaeTHCS 3a-
Oe3rneueHHsI PiBHUX MPaB Ta MOXKIMBOCTEH KIHOK Ta YOJIOBIKIB Yy CO-
iaTbHO-CKOHOMIUHIN cdepi.

3rigHo crarti 17 BuUIle 3a3HaYEHOr0 3aKOHY, J)KIHKaM 1 4OJIOBIKAM
3a0e3MeUyIOThCsl PIBHI MpaBa Ta MOXKIUBOCTI y MpaleBlalTyBaHHi,
MIPOCYBaHHI MO0 POOOTI, IMiIBUIICHHI KBali(hiKaIlii Ta meperiaroToBIIi.

st 3a0e3neueHHsT TaKUX TIPaB MparliBHUKaM, poOOTOIaBeIlb 30-
0OB’sI3aHUI:

* CTBOPIOBATH YMOBH npaul SIK1 T03BOJISTH O YKiHKaM 1 40JIoBi-
KaM 31iHCHIOBATH TPYJOBY AisTbHICTH HA PIBHII OCHOBI;

* 3a0e3MmevuyBaTH JKiHKaM 1 9OJIOBIKAM MOXKITUBICTH CyMIIIaTH
TPYAOBY JIisUIBHICTD 13 CIMEHHUME 000B’I3KaMHU;

* 371MCHIOBATH PiBHY OIJIaTy Mparli )KiHOK 1 YOJIOBIKiB PH OAHA-
KOBi# kBami(ikaii Ta 0JJHAKOBUX yMOBaX Mpalli;

* BKMBATH 3aXOIB MO0 CTBOPEHHS OE3MEYHUX IS JKUTTS 1
3JI0POB’sI YMOB TIpalli;

* BYKMBATH 3aXO/IiB IIOI0 YHEMOKJIMBJICHHS Ta 3aXUCTY BiJl BU-
MaJKiB CEKCyallbHUX JIOMaraHb Ta iHIIUX MPOSBIB HACHIILCTBA 33 03-
Hakoro ctati [3].

PoGotonaBiisiM 3a00pOHSETHCS PO3MIIIYBATH B OTOJIOIICHHSX (pe-
KJami) iHpopMalilo Mpo BakaHCii MPONOHYBaTH POOOTY JIMIIE KiH-
KaM a0o0 JIMIIEe YOJIOBIKaM, 3a BHHATKOM crHeludiuHoi poOOoTH, SKa
MO)KE BUKOHYBATHCS BHKJIIOYHO OCOOaMH TI€BHOI CTaTi, BUCYBaTH
pi3HI BUMOTH, Jal04y TepeBary oJHii i3 crareii, BUMaraTu Bija ocio,
SIK1 BIIAIITOBYIOTHCS Ha POOOTY, BIZIOMOCTI PO IXHE OCOOHMCTE KUTTS,
TJTaHM TIO/I0 HAPOKEHHS JIiTeH.

ToOTo sk MU 6aYMMO HOPMH HAITIOHATHEHOTO 3aKOHOJABCTBA HE MO-
KYTh CyNEpPeYHTH IPHHLIITY PIBHOCTI JKIHOK Ta YOJIOBIKIB 1 MpuiiMa-
IOTBCSI BIATIOBIAHO 10 HHOTO. TakoK, KOJIM BKa3yeThCs IKach BUMOTa
JI0 TIPUKJIATy BiK, CTaTh, BOHA TOBHHHA OYTH 3yMOBJIEHA CaMOI0 po0o-
TOIO 1 HE MOKE BH3HAYATUCH TUTBKU OaKaHHSIM POOOTOMABIIS.

VYkpaiHa € ydacHUIICK 0araThbOX MIKHAPOJHUX JIOTOBOPIB, IO
CHPUSIOTH Ta BCTAHOBJIOIOTH PEXKMM T'eHICPHOI piBHOCTI (3araibpHa
nextaparis npas JgroguHu (1948 p.), MikHapogHHUN TaKT TPO TPo-
MaJIChKi Ta momiTtryHi mpasa (1966 p.), Craryt Opranizariii O0’eqHa-
nux Hamiii (1945 p.), Jexnapamis npo JiKBiaIio AMCKpUMiHAMii y
BimHOMIEHH] *k1HOK (1967 p.), KonBeHrist mpo JikBifalito ycix Gopm
JUCKPHUMIHAIIIT 110 BiTHOMIEHHIO 10 XiHOK (1979 p.), KonBeHttis mpo
3aXHCT TPaB JIOAWHH i OCHOBOIIOIIOKHUX ¢cBoOO (1950 p.), siKi 3akpi-
IUIeH] Y BHYTPIIHBOMY TPYZAOBOMY 3aKOHOJIABCTBI.
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Hanpuxnan, y cr. 1 Konsenuii MOIT Nelll «[Ipo auckpumina-
if0 B Tady3i mpari Ta 3aHATh» 1958 poky HaBOAWTHCS BH3HAYCHHS
I[I/ICKpI/IMiHaI_Iﬁ y cdepi mpaiii, i TKOIO pOSYMiCTI)CH OyIb-sKe PO3-
p13HeHHsI HEJIOTyIIeHHS 200 TepeBara 3a PisHUMH 03HAKaMIL, B TOMY
YHCHl 1 38 03HAKOIO CTaTi, SIKi MPU3BOISTE 10 SHUILICHHS a6o nopy-
IIeHHS PIBHOCTI MOYJIMBOCTEH y raiy3i mpaili Ta 3aiHATOCTI [4].

Bumorn momo piBHOTO CTaTyCy JKIHKH 1 9OJIOBiKa Y TPYIOBUX Bij-
HocuHax mictuth i Korsenmis OOH mpo mikBigariro Bcix Gpopm auc-
KpUMIiHAIi1 CTOCOBHO iHOK Bij 18rpymast 1979p.

AHai3 MDKHApOIHO-TIPABOBUX HOPM TIPO 3a00pOHY ITHUCKPHUMIi-
HaIlii CBITYUTH TIPO TE, IO BiIMIHHOCTI, OOMEKEHHS abo TepeBaru
y TpaBax MoA0 OKPEMHUX IpoMasiH abo Kareropiii 0cid BH3HAIOTHCS
JUCKPUMIHAIIHHUMH, SIKIIIO BOHH HE MAFOTh 00’ €KTUBHOTO 1 PO3yMHO-
ro OOTPYHTYBaHHS 200 HE Bi/IITOBIAAFOTH MTOCTABIICHIN METi.

Crtiz BiIMEXOBYBaTH BUTIAAKH, KOJIH JKIHOK YCYBaIOTh BiJl IEBHUX
BUJIIB poOIT a00 OOMEXKYIOTH JIOCTYIT JIO HUX 3aJyisl 30epekeHHsl 1X
370pOB’sl, 3MEHIIIECHHS PHU3MKY 3aXBOPIOBaHb MaWOyTHIX MiTEH, Bix
TUX CHUTYaIlil, KOJIX MOXKYTh CTaBUTHUCS TIEPEIKOU a00 B3araii yHe-
MOYKJIMBITIOBATHCH IEBHIMH CIIOCOOAMHU TIPOCYBAHHS JKIHOK IO CITYXK-
01, 3MEHIIIYBaTHCh PO3MIp 3apOOITKY, Y 3B 3Ky 3 THUM, IO MPAIliBHU-
KOM € JKiHKa.

[Ipu upoMy ciif 3a3HAYUTH, 110, CIIEIiABHAN 3aXHCT JKIHOK TijI
gac BariTHOCTI, TOJIOTIB Ta TPYIHOTO BHTOIOBYBAaHHS ITUTHHHU, OCO-
OJIMBI BUMOTH II0JI0 OXOPOHH Iparlli KIHOK 1 YOJIOBIKIB, TIOB’s3aHI 3
OXOPOHOIO IX PENPOAYKTHBHOTO 3/I0POB’sl, & TAKOX MO3UTHBHI Jii HE
BBKAIOTHCS TUCKPUMIHAIIIEIO 32 O3HAKOIO CTaTi.

ToOTO MaeThCcs Ha yBasi, IO HE MOTPIOHO TIIYTATH TIEPeBard 4u
OOMEKEHHSI JUISl J)KIHOK Y 3B’SI3KY 13 BariTHICTIO YA MaTepPHHCTBOM i3
JUCKPUMIHAITIEI0, aJKe I1i BIIMIHHOCTI BUIUIMBAIOTH 13 O10JOTTUHUX
notped xiHku. [IpuKiamoM Takoro €:

Crarta 183 K3nll Ykpaiawm, 3rigHo Hel KiHKaM, IO MaroTh TiTeH
BIKOM JI0 TIIBTOpa POKY, HAJIAIOThCsI, KPiM 3araibHOi IepepBy JUIsl Bijl-
MMOYUHKY 1 XapuyBaHHs, IOJIATKOBI TIEPEPBH ISl TOyBaHHS JUTHUHU.

Crarrsa 185 K3nll Ykpaiau, HagaHHS BariTHUM JKiHKaM 1 JKiHKaM,
SIKi MAFOTh JITSH BIKOM JT0 YOTHPHAAIATH POKIB, TyTIBOK IO CaHATOPI-
B Ta Oy/IMHKIB BiAMOYMHKY 1 MOJJAHHS 1M MaTepiallbHOI TomoMord [2].

Crarrero 5 3akony Ykpainu «[Ipo 3aiiHATICTH HAaceNeHHs» Tepe-
0a4eHo JTO/IATKOBI TapaHTii 3alHATOCTI JUIA KIHOK, SIKi MalOTh JiTel
BIKOM JIO TIIECTH POKIB Ta OAMHOKHM MaTEPsIM, SIKi MAtOTh ITeH BIKOM
JIO YOTUPHALISITA POKIB 200 JiTeH-iHBamiIiB [5].
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TpuHIHI PiBHOCTI JKiHOK Ta YOJOBIKiB B TPYZOBUX IIPABOBITHOCHHAX

3BHYAIfHO, YTBEpIKCHHSI TEHICPHOI PIBHOCTI BHMAarae 3axucTy
cneuniuHuX MoTped HE TINBbKM KIHOK, a W YONOBIKIB. Y 3B’S3KY 3
UM BapTO 3a3HA4YMTH, L0 IPUKJIAZOM BCTAHOBJICHHS T€HIEPHOI PiB-
HOCTI Ta JIKBijaIlii JUCKpUMIHAII] 32 O3HAKOI cTaTi € crarts 186
K3nll, sixa momuproe rapaHTii, siki OB’ s13aHi 3 JOIVISIOM 32 JIThMH
Ta MKITYBaHHIM PO HUX TaKOK Ha 0aThKiB, SIKi BUXOBYIOTH JIiTeH Oe3
MaTepi YA TPUBAJIOTO MepeOyBaHHSI MaTepi B JIIKYBAJILHOMY 3aKjai
[2].

Po3rmnsiHyBIIM MUTaHHS IO Take JUCKpUMIiHALIS B cdepi mpari Ta
MIPUHIIMI PIBHOCTI JKIHOK Ha YOIIOBIKiIB, XOUy BUCIIOBUTH CBOIO BIIac-
HY IyMKY 1100 TIPWYWH TIPOSBY TUCKPUMIHAII B HAIIIN JEpKaBi.

Ha Moro 1yMKy, OCHOBHOIO TIPHUHHOIO OYJIb-5IKOT TUCKPUMIHALIIT €
3BHYAMHO CTEPEOTHIHN IOJI0 POJICH KIHKH Ta YOJIOBiKa B COLYMi TaK
1 CTEpEOTHUITH TIONO PO3MOILTY posiell came Oe3mocepenHbo B Cim’i,
ajpKe Il BCi TeHAEPHI MOCTPaASHCHKI, MaTpiapXaabHi CTEPEOTHITH 3a-
JIUIIWINCH B HAIIOMY CYCIUIBCTBI 1 y’Ke BIUIMBAIOTH Ha COIajbHY
cdepy, came B TPYJOBUX BiTHOCHHAX.

Takox 3Bakarouu Ha Te, [0 Hallla JepKaBa MparHe 10 CTBOPEHHS
IPOMaITHCHKOTO CYCIIJILCTBA HAa TyMaHITAPHUX 3aCaax, Ta CTOITh Ha
HUISIXY JIEMOKPAaTHYHOTO PO3BHUTKY, NMPHUBEACHHS 3aKOHOIABCTBA [0
crangaptie €C, ToMy 3aKOHOAABEIb OOPETHCS 13 MPOSBAMHU JHCKPH-
MiHaIii y Bcix comianbHUX cepax. Tak, Ha TATBEPIKESHHS OCTaH-
HBOTO, € 3MiHU sIKi BHeceHo no crarti 237 K3null Ykpainu [2], skoro
nepea0aYeHo BiANIKOAYBaHHS pOOOTOIaBIIEM MOPaJIbHOT IIKOM TIpa-
LIBHUKY 3a MOPYIICHHS 3aKOHHUX TpaB MpaliBHUKa BHACIIAOK JUC-
KpuMiHaItlii, MOOiHTY (I[bKyBaHHs), (PaKT SKOTO MiATBEPIKEHO CYIIO-
BUM DILLICHHSM, 1110 HA0Pajo 3aKOHHOI CHJIH, IPU3BEIH 10 MOPAJIbHUX
CTpaXK/1aHb, BTPATH HOPMAJIbHUX KUTTEBUX 3B’SI3KIB 1 BUMArarOTh BiJl
HBOTO JIOJATKOBUX 3yCHJIb JJIsl OpraHi3allii CBOTO KHTTSL.

Takok Ha MOIO JyMKy, HalliOHaJbHE 3aKOHOAABCTBO ITOBHHHO
PO3IIUPHUTH Ta KOHKPETH3YBaTH BiATOBIMANBHICTD 32 HEAOTPUMAHHS
MPUHIMITY PIBHOCTI )KIHOK Ta YOJIOBIKIB 1 1€ JIOTIOMOXKE Y TIOI0JIaHH1
JUCKPUMIHALIT OO CTaTi y TPYAOBUX BiTHOCHHAX.

1. Koncmumyyia Yrpainu Ne 254x/96-BP2 6io 28.06.1996p. https.//zakon.rada.gov.
ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text

2. Kooexc 3axonie npo npayio Yrpainu Ne 322-VIII 6io 10.12.1971p. https://zakon.
rada.gov.ua/laws/show/322-08#1ext

3. Ilpo 3abesneuenns pisHUX NPaA8 Ma MONCIUBOCEU JCIHOK [ YONOGIKIE : 3aKOH

Vrpainu Ne 2866-1V 6i0 08.09.2005p. https://zakon.rada.gov.ua/laws/show/2866-

15#Text
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4. Ilpo ouckpuminayiio 6 eanyszi npayi ma sawsame . Kousenyis MOII Nelll io
25.06.1958p. https://zakon.rada.gov.ua/laws/show/993 161#Text

5. Ipo satinsmicme nacenenns : 3axon Yrpainu Ne 5067-VI 6io 05.07.2012p. https.//
zakon.rada.gov.ua/laws/show/5067-17#Text

3ATAJNIbHA XAPAKTEPUCTUKA OCOBJINBOCTEN
OPrAHI3ALII TPYOOBUX BIAHOCUH B YMOBAX
BOEHHOIO CTAHY

Caneubka H.M.

HepxasHuti nodamkosul yHieepcumem

VY 3B’s13Ky i3 mOTpeboro BPCTy/TIOBATH pr,Z[OBl BITHOCHHH ITiJT 4ac
JIiT BOEHHOTO CTaHy Ui OXOPOHH IHTEpECiB HpaHIBHI/IKIB Ta pobo-
TomaBLiB 24 Oepe3nst 2022 poky BCTynuB B Jit0 3akoH Ykpainum Ne
2136-IX «IIpo opranizarito TpyIoBUX BiIHOCHH B YMOBaX BOEHHOTO
crany» Bix 15 6epesns 2022 poky [2].

Bapto 3ayBaxxutu, 1110 MUTaHH, IKi HEe BUCBITICHHI Y JaHOMY 3a-
KOHI pETyIIOI0THCSl HOPMaMH 3aKOHOAABCTBa Npo npaiio. Cepex 3MmiH,
sIKi CYTTEBO BIUIMBAIOTh HA TPYAOBHIH MPOIEC BBAXKAIO 3a JIOMUIBHE
BUIUINTH:

[Mo-nepure, BignmoBiaHo 10 cT. 6 3Y «IIpo opranizaiito TpyIOBUX
BIJIHOCHH B YMOBaxX BOEHHOTO CTaHy» po0OTOaBelb y Mepioj Jii Bo-
€HHOTO CTaHy Ma€ MPaBo 30UIBIIATA HOPMAIIEHY TPUBAITICTH pOOOUO-
ro gacy a0 60 ToIWH Ha THXKICHD [2].

BapTo migkpecnuty, 1o Take 301UIbIICHHS Mae OyTH apryMeHTOBA-
HE Ta MOJKE 3aCTOCOBYBATHCS JI0 MPALliBHUKIB, SIKi 3alHATI Ha 00’ €K-
Tax KpUTHYHOI iHPpacTpyKTypH (B 000poHHiii chepi, cdepi 3ade3me-
YEHHS JKUTTEIISITLHOCTI HACEIICHHSI TOIIIO ).

Io-npyre, i gac il BOEHHOTO crany nepeaGaqaeTLcsI MOXKITH-
BICTh 3BUIBHCHHS pO6OTOI[aBIl$1 BiJl BiJIlIOBIIaJIbHOCTI 32 MOPYIICHHS
CTPOKIB OIUIaTH Tpaili. BapTto 3a3HaunTH, 10 AJIs 1[HOTO POOOTOMA-
BEIlb Ma€ JIOBECTH IO TaKe MOPYIIEHHS CTANOCsA BHACITIIOK BEICH-
Hsl OOMOBHX Jiii a00 iHaKIIKUX 00CTaBUH HemnepeOopHoi cw [3]. VY
pasi 3BUIbHEHHS pOOOTO/IABIIS BiJl BIIMOBIAAILHOCTI 32 HECBOEUACHE
BHKOHAHHS 3000B’s13aHb 10 BUIUIATI OIJIATH IpaIli, pOOOTOIaBeIh HE
3BUTBHSAETHCS BiZl 000B’SI3KY BUIIATHTH 3apOOIiTHY TIIATY.

VY BHIIaJKy, SKIIO POOOTOMABEIh HE Ma€ MOXKIIMBOCTI BUILJIATUTH
3apo0iTHY TUIaTy Yepe3 aKTUBHI OOMOBI i, CTPOK /ISl BUILIATH Bijl-
CTPOUYYETHCS JI0 BIAHOBJICHHS AisTEHOCTI TAKOTO TiAPHEMCTBA [2].
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Baprto Takox 3ayBaXHTH, IO Y 3B’A3KY 13 BOEHHUM CTaHOM Mpa-
LIBHUKaM 3a00pPOHEHO peaji3yBaTu CBOE MPABO Ha CTPaMK.

ITo-TpeTe, 3ak0OHOAABEIL HaTaB POOOTOAABITIO MOKIUBICTE TIEpe-
BOJIMTH TPAIliBHUKIB Ha 1HIIY poOOTY, Ka HE 00OYMOBIJIEHA TPYIOBHM
JIOTOBOPOM 0€3 3ro/ii Ha Take MepeBeICHHsI MpPaIliBHUKA, SIKIIO TaKa
poOoTa He € MPOTHUIIOKA3aHOI0 MPALIBHUKY Yepe3 CTaH HOro 310pOB’s
Ta 3MIACHIOETHCS IS BiIBEPHEHHS Ta JIIKBiMaIlii HACTIAKIB OOHOBUX
JiH, a00 K JiJ1s1 30€PSIKEHHS )KUTTS Ta 3I0pOB’sI MparfiBHuKa. Bukiro-
YCHHSIM € TIEpEBEICHHS Ha pOOOTY B IHIIY MICIIEBICTh Ta Ha TEPUTOPIT,
JIe TPUBAIOTh aKTUBHI 00H0BI 1ii [2]. BapTo 3a3HaunTH, 10 Y TaKOMY
BHITAJIKY OIIIaTa Iparli 3a poOoTy He MOKe OyTH MEHIIIOO 32 CEPEITHIO
3apo0ITHY IUIATY, SIKY MPaIliBHUK MaB Ha MOMEPEIHIN poOoTi.

[lig gac mii BOEHHOTO CTaHy CKacOBaHO BHUMOTY IIOJIO MOTEpe-
JOKEHHS 32 JIBa MICSAIIl PO 3MiHY 3apoOiTHOI IIaTH, PEKUMY pOOOTH
Ta IHITUX ICTOTHUX YMOB TIparti [2].

[To-ueTBepTe, poboTOAABEIb MMiJ] Yac il BOEHHOTO CTaHy MOXKE
MPUAHATH pilIEHHs IPO OOMEXEHHS NIOPIYHOT OCHOBHOI BiJIIYCTKH,
asie He MeHIIe SIK 24 KaJeHJapHUX AHi. SIKII0 MpamiBHUK Ma€e IpaBo
Ha IOPiYHYy OCHOBHY BIIIYCTKY OiNBITY 3a 24 KaJeHIApHUX AHIB TO
TiCJIsl IPUMMHEHHST a00 CKacyBaHHS BOEHHOTO CTaHy MpaIliBHUK Mae
MPpaBo Ha HAJaHHS HOMY HEBUKOPUCTAHUX JHIB BigmycTku [2]. Bapto
TaKOXK 3ayBaKUTH, IO Y IepioJ Ail BOEHHOTO cTaHy poOOTOIaBelb
Ma€e MOXKJTUBICTH BiJIMOBHUTH TIPAIliBHUKY Y HaJaHHI HEBUKOPHUCTAHUX
JIHIB IIOPIYHOT BiJIITyCTKH.

SIK1Io mpamiBHUK 3ay4eHUH 10 BUKOHAHHS poOiT Ha 00’ €KTi Kpu-
TUYHOI iH(PacTPYKTypu poOOTOIABENh HAIJICHUN TOBHOBAXCHHIM
BIZIMOBHTH y OyIb-sIKOMY BHIi BIIITyCTOK 332 BUHSATKOM BIIITyCTKH 3a
BariTHICTIO, MOJIOTAMH Ta JIOTIISLY 33 JUTHHOIO JIO JIOCSITHEHHST HEIO
TpupiuHOro BIKY [3].

Bapro 3a3HaunTy, 1o yepe3 NoBHOMACIITAOHY BiliHY aJs 30epe-
JKEHHSI CBOTO JKUTTS Ta MOLIYKY MUPY AJIsI CBOIX AiTeH, yepe3 CKiIagHe
(iHaHCOBE CTAHOBHIIE KOXKHOTO JIHS KOPIOHM YKpaiHW MOKHJIAIOTh
COTHI, @ MOXIIUBO ¥ THCSU1 yKpaiHIiB. [Jis1 MOBepHEHHS IX HA TEPEHU
VYkpainu micns nepemoru Hamoi JlepkaBu 3akoHOaBelb ependaunB
MOXKITUBICTh HAJAaHHS BIAIMYCTOK Oe3 30epeKeHHs 3apOO0iTHOI IIaTH
0e3 oOMexxeHb y TepMiHi. Taki 3aX0/Id BKUBAIOTHLCS JIJIs 3a0€31eUCH-
HSl BUCOKOKBaNi(hikOBaHMX TPAIiBHUKIB POOOUYMMH MICISIMH Ta MiJ-
TPUMKH HAIIOi EKOHOMIKH y MaiiOyTHbOMY.

UYepes w0 X NPUUUHY Y HAIIOMY TPYAOBOMY 3aKOHOIABCTBI
3’SIBUJIOCS TaKe MOHSATTS SIK MPU3YNUHEHHSI A1l TPYJIOBOTO JIOTOBOPY,
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sIKe SIBJISIE COOOI0 THMYACOBE MPUIMMHEHHS BUKOHAHHST pOOOTOAaBIIEM
Ta MPAIiBHUKOM CBOIX 000B’s3KiB [2]. BapTo 3a3HaumTH, 10 NpU3Y-
TIMHEHHS Oi1 TPYIOBOTO JOTOBOPY MOXKE iHIIIFOBATH OOWIBI CTOPOHH
TPYAOBUX BIJIHOCHH, & TPY/IOBI BIIIHOCHHH HE MPUITUHIIOTHCSI.

BaxnuBuM € moKiIaeHHs BIAIIKOLYBaHHsI 110 3apO0iTHIHN mari Ta
KOMITCHCAIITHUX BUTpAT Ha Yac MPU3YIHHEHHS JIii TPYIOBOTO JIOTO-
BOpY Ha KpaiHy arpecopa.

Posymiroun ckiamHomI monpu ki GpyHKIioHye OizHec B YKpaiHi
3aKOHOJ/IaBeIlb HAJI[aB MOXKIUBICTH POOOTOIABIIFO IHIIIFOBATH 3YIIH-
HEHHS /i1 OKpEeMUX IOJI0KEeHb KOJIEKTUBHOTO JIOTOBOPY Ha Tepiof il
BO€HHOTO cTaHy [1]. MiHICTepCcTBO EKOHOMIKH HAJaI0 CBOI PEKOMEH-
Jarii mo0 MpOBEACHHS KOHCYIBTAIIIT 00 TAKOTO TIPUITMHEHHS PO-
00TOMaBIIEM 13 MPEICTABHUKAMH TPYIOBOTO KOJIEKTHUBY Ta iHPOPMY-
BaHHS TPAIiBHUKIB PO MPUUHSATI PillICHHS.

Bapro Takok 3a3HaUMTH, 110 HaIa JeprkaBa 3iMITOBXHYJIACS i3 Be-
JIUKOIO KUTBKICTIO BHYTPIIIHBO TIEPEMILIICHUX OCI0 JUIsl CTHMYITFOBaH-
Hsl pOOOTO/ABIIB HallMaTH TaKUX OCi0 Ha poOoYi Miciss poOOTOIAB-
IIM HaJlaTH MOXIIMBICTh OTPHUMYBATH KOMIICHCAIlil MPOTSATOM JBOX
MICSIIIIB 32 KOXKHY HAWHATY BHYTPIITHBO TEPEMIIICHY 0CcO0y 3a SKy
poboTOIaBEIb CIUIAYYE 3aralbHOO00B I3KOBE COIIAIbHE CTPaxyBaH-
HSL

Bgaaro, 1110 mpaBa mpariBHUKIB, SKi 0OMEXYIOThCS B yMOBaX BO-
€HHOTO CTaHy- BUMYIIICHA, ajic BUTIPaBIaHa Mipa, ajpke Taki i cripu-
SI0Th MaKCUMaJbHO e(DEeKTUBHO OpraHi3yBaTH Iparo Mij 4ac BiHH
Ta CTBOPIOIOTH TUIATGOPMY ISl 30epeKeHHs Oi3HEeCYy, CKOHOMIKH Ha-
101 AEP/KABH.

OT1xe, y 3B’SI3KY 13 TOBHOMACIITAOHOIO BiifHOO B YKpaiHi TpymoBe
3aKOHOJIABCTBO 3a3HAJIO CYTTEBHMX 3MiH, SKi MOKIUKAHI IiIJIalITOBY-
BaTH poOOYMI MPOLEC MiJi BUKIMKH CHOTOJCHHS Ta 3aXUCTHTH 1HTE-
pecu Jlep:kaBu, poOOTONABIIIB Ta MPAI[iBHUKIB.

1. Kooexc 3axonie npo npayro Yxpainu: 3axon Yxpainu 6io 10.12.1971 Ne 322-VIII.

URL: https://zakon.rada. gov.ua/laws/show/322-08/ed2022061 7#Text
2. IIpo opeanizayito mpyoosux 6iOHOCUH 8 YMOBAX 80EHHO20 cmawy: 3axon Yxpai-

Hu 610 15.03.2022 Ne 2136-1X. URL: https://zakon.rada.gov.ua/laws/show/2136-

20#Text
3. Tpyoose npaso Ykpainu: niopyunux (3a peo. npogh. O. M. SApowenxo). Xapxkis:

Buo-60 2022. 376 c.
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3EMEJ/IBHE ITPABO; ATPAPHE ITPABO;
EKOJIOTTYHE ITPABO; ITPIPOJOPECYPCHE
ITPABO

TBAPUHHUI CBIT AK NPABOBA KATEIOPIA TA
OB’EKT EKOJIOIN4YHOI O NPABA

BepnaauwH C.O.

lMpukaprnamceKuli HayioHanbHUU yHieepcumem
im. Bacuns CmecgpaHuka, Hag4anbHo-Haykosul
OpuduyHuli iHcmumym

KonnenryanbHe 3HaueHHsI AJs1 TEOPii Ta MPAKTHUKH 3aCTOCYBAHHS
€KOJIOTIYHOTO 3aKOHOAABCTBA BiJirpac HOPMATUBHO-IIPABOBE TIyMa-
YeHHSI MOHATTSI «TBAPUHHMH cBiT».He3Bakaioun Ha Te, 0 TBApHHHUH
CBIT € HaI[iIOHAJIbHUM 0araTrcTBOM YKpaiHW,HEBiJl'€MHUM KOMITOHCH-
TOM JIOBKLUIIJIS,SIKUI BUKOHY€E BaXKIIMBI €KOJIOTO- CTa6ini3y}0qi Ta pery-
moroui (GyHKIITY (hayHICTHYHOMY 3aKOHOJIABCTBI BIJICYTHE MPaBOBE
BU3HAYCHHSI aHAIII30BaHOTO MOHATTS. OCHOBHUM HOPMATHBHO-TIPa-
BOBHM aKTOM Yy c(epi OXOpOHH,BUKOPHUCTAHHS Ta BIATBOPCHHS TBa-
puHHOTO CBITY € 3akoH Ykpainu «IIpo TBapuHHWMIA cBiT». Ta Ha Kaib,
el HOPMaTUBHO-TIPABOBUI aKT OKPECIIOE JIUIIEe 00’ €KTH TBAPUHHO-
TO CBITY Ta HOTO 03HAaKH, a 00’ €KTH TBAPHUHHOTO CBITY Ta TBAPHHHUH
CBIT — IPUHIUINIOBO HETOTOXKHI MOHATTS. TakuM YHMHOM,aHAJi3yl0un
HOPMaTHBHO-TIPABOBI aKTH y Iill cepi,Mu HE MOKEMO 3HAUTH 3Mic-
TOBHOTO TTOHSTTS «TBapuHHUHK CBIT»[1,C.58].

Xou 1y 3aKOHOZIABCTBI 11 MOHATTS HE OKpECIICHE, ajle JOKTPUHAIIb-
Hi OHATTS Bee X €. [. A. Topoaenpka HarojJourye Ha BUKOPUCTaHHI
CHCTEMHOTO MiAXOMy NPH BH3HAYCHHI MOHATTS «TBAPHUHHHUI CBIT».
Ha mymKy BYeHOI,TBApMHHHH CBIT — HE MPOCTa CYKYIHICTh YCiX pi3-
HOBHJIiB TBapHH,a LIJICHA CHCTEMa,II0 BKIIIOYAE CYKYMHICTh YKUBUX
OpTaHi3MiB yCiX BHIB JUKHX TBApPHH,B SIKill KOXXCH €JIEMEHT CHCTE-
MU 3HAXOAWUTHCS B CKIIaJIHUX NPUYMHHHUX B3a€MO3B’S3KaX 3 1HIIMMHU.
3a3HayeHe MOHATTS TBAPUHHOTO CBITY, Ha TEPEKOHAHHS JIOCIIiTHH-
i, cOPMOBAHO HA TAKUX XapaKTEPUCTUKaX, SIK: LIJICHICTH, i€pap-
XI4HICTh, B3a€EMO3AJICKHICTh CHUCTEM 1 cepenosuial2,c.42]. Benuka
YKpaiHChKa IOPUANYHA CHIUKIONEAISIIHTEPIIPETYE TBAPUHHUH CBIT SIK
«CYKYTIHICT IUKHUX TBAPUH, )KUBUX OPTaHi3MiB, Kl ICHYIOTb 1 PO3BH-
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BaIOThCA y CTaHi MPUPOIHOT BOJII B HABKOJIMIIHBOMY CEpPEIOBHUIII (Ha
cymii, y Bofi, B arMmocdepi, rpyHTi Totmo)» [3,c.704].

SIKII0 3HOBY MOBEPTATHCH IO 3aKOHOIABCTBA,TO MOTPIOHO BCE XK
BKA3aTH,II0 caMe € 00’ €KTaMu TBApUHHOTO CBITY. Lle 3a3Ha4eHo B CT.
3 3akony Ykpaiuu «[Ipo TBapunHUI cBiT»[4]: «O0’€KTaMU TBAPHHHO-
'O CBIiTY, Ha SIKi TIOIINPIOETHCS Jisl IHOTO 3aKOHY, €

* IWKi TBAPWHH — XOp,Z[OBi B TOMY 9HCII XpeOeTHi (ccaBili, ITa-
XH, TIJIa3yHH, 3¢ MHOBOJIHI, pHOM Ta iHIII) 1 6e3XpedeTHi (‘IJIeHI/ICTOHO-
I'l, MOJIIOCKH, rom<oun<1p1 Ta lHHII) B YChOMY iX BHIOBOMY i TOyIsi-
LIHHOMY PiI3HOMaHITTi Ta Ha BCIX CTaJisIX PO3BUTKY (eMOpiOHH, SHIIA,
JISTICUKH TOIIO), SIKi MepeOyBaroTh y CTaHI IPUPOTHOT BOII, YTPHMY-
I0ThCSI y HAMIBBUILHIX YMOBAaX 4YM B HEBOII;

* YACTUHM AMKUX TBapWH (POTH, HIKipa TOIIO);

* IPOAYKTH KUTTEMISUTPHOCTI IUKUX TBapUH (MEJI, BICK TOIIIO)».

OO0’€eKTH TBAPUHHOTO CBITY B YKpaiHi MOXKYTh epeOyBaTH y Aep-
JKaBHIN, KOMyHaJIbHIM Ta NpUBaTHIA BiaacHOCTI. BomHowac, qoBOII
JUCKYCIHHUM € MUTaHHS BUOKPEMJICHHS TOTO,I10 00’ €KTH TBApUHHO-
TO CBITY, sIKi TIepeOyBarOTh y CTaHI MIPUPOIHOI BOJI 1 3HAXOASTHCS B
MeXax TepuTopii YKkpainw, ii KOHTHHEHTAILHOTO IeTb(y Ta BUKITIOY-
HOT (MOPCBHKOi) €KOHOMIYHOI 30HH, € 00’€KTaMu IpaBa BJIACHOCTI
VYkpaincekoro Hapony. Busnanus napony Ykpainu cy0’ekToM mpaBa
BHKITFOYHOT BJIACHOCTI Ha TEBHI MPUPOJIHI PECYPCH HE TIOPOIKYE ca-
MOCTIHHO1T ()OPMHU BIACHOCTI Ha IIi 00 €KTH. 3a CBOEI0 EKOHOMITHOIO
MIPUPOJIO0 BJIACHICTH Ha 11l 00’ €kTH (hakTUYHO € faepxkaBHO0. Hapos
1 IeprKaBa sIK Cy0’€KT MpaBa BIACHOCTI HE MOXKYTh MPOTHUCTABISTUCS.
Taky myMKy Mae OUTBIIICTh MPEACTaBHUKIB CYYacHUX ITUBLITICTUYHOT
Ta EKOJIOT1YHO-TIPABOBOI IIKIJI, IO HE BU3HAIOTH CAaMOCTIHHOCTI Ta-
ko1 (hOopMHU BJIACHOCTI 1 HE BHOKPEMITIOIOTH 11 SIK HaIOy/I0BY HaJl ycimMa
TpboMa GpopMamu BiacHocTi[5,c.15].

VY cr. 31 3akony Ykpainu «I[Ipo TBapuHHHUI CBIT» 3a3HA4YEHO,IIO
TO3BOJIIETHCS TOOYyBaHHS (MPUAOAHHS) TUKUX TBApHH 3 METOIO iX
yTPUMaHHS 1 PO3BEICHHS y HAITIBBIJIBHUAX YMOBaX 4H B HEBOJI JIJIsI BU-
KOPUCTAHHSI LIUX TBAPHH T4 OTPUMAHHX HpOL[yKTlB X KHUTTEMISUTBHOC-
Ti. JIst 1bOTO MOTPIOHO OTPUMATH BiAMOBIAHI J03BUIBHI JOKYMEHTH
9H 1HII TOKYMEHTH Ha MPaBO BUIIYYEHHS iX 3 TPUPOAHOTO CEPEIOBH-
1a, 110 SaCBiIlqy}OTB 3aKOHHICTh 1X HaOyTTs. [lianpueMcrBam, ycra-
HOBaM, OpraHi3alisM i TrpoMaTHaM 3a6op0H;IeTLc;1 I[O6yBaHH$1 JUKUX
TBapHWH 3 METOI0 YTPHMaHHS i PO3BE/ICHHS Y HAMIBBUIBHHX yMOBaX
YW B HEBOJI JIJIsl BUKOPUCTAHHS [IUX TBAPUH Ta OTPUMAHHX MPOIYK-
TiB 1X JKUTTEMISIIBHOCTI, BUIU AKkuX 3a3HaucHiy/logarky [IKonBeniii
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PO OXOPOHY JMKOT (hTopH Ta (hayHH i NPUPOIHUX CEPETOBHUIL ICHy-
BaHHs B €Bpori Ta/abo 3aneceni 10 YepBoHOi KHUIK YKpaiHH, KpiM
nmoOyBaHHS B IIUIIX 1 TOPSIIKY, TependadeHnx3akoHoM Yipainu «I1po
UepBoHY KHUTY YKpaiHn».

VY u. 2 ct. 1 3akony Ykpainu «I[Ipo TBapuHHHH CBIT» BHOKpeMIIe-
HO i TaKy KaTeropito, ik CBIChKi Ta CLIBCHKOTOCIIONAPCHKi TBAPUHH,
BiTHOCHHHU Y c(epi BUKOPUCTAHHS, BIATBOPEHHS Ta OXOPOHH, SIKUX,
SIK BKa3aHO, PETYJIOIOTHCS BIIOBIIHUM 3aKOHOJIABCTBOM YKpaiHH.
A 0TXe, BUXOJUTh, IO CBIHCHKI Ta CUTLCHKOTOCHOAAPCHKI TBAPUHH
JI0 TBAPMHHOTO CBITY HE HaJle)XaTb. BOHM pO3MIsLAAIOTHCS SIK MaiiHO
YU OCHOBHI 3aCO0M BUPOOHUIITBA, BUKOPUCTAHHS 1 30€pEIKCHHS SIKUX
PEryIOeThCsI, 30KpeMa, L[uBinbHUM KopekcoM YkpaiHu, 3akoHaAMHU
VYkpainu «IIpo mneminHy cripaBy y TBApHHHUITBI», «[Ipo BeTepunap-
HY MEIULIHHY», «IIpo 3aXucT TBapHH BiJl JKOPCTOKOTO MOBO/DKEHHS Ta
ix. Lle moB’s13aHO 3 THIM, IIIO TaKi TBAPUHU BTPATHIIA CTAH MPUPOTHOL
BOJIi, 2 TOMY HE HaJle)KaTh JI0 TBAPUH, KOJIO SIKHX OXOIUTIOETHCS FOPH-
JUYHUM TIOHSTTSIM «TBapHHHUM CBIT». OCTaHHIM 4acoM y HayKOBUX
MIPAaBOBHX JUKEpeIax HEPiJIKO BUCIOBIIOIOTHCS TyMKH 1100 HEOOXi-
HOCTI JOIIOBHUTH NIPaBOBUMH HOpMaMu 3akoH Ykpainu «IIpo TBapun-
HUI CBIT», sIKi Oynu O CrpsIMOBaHI Ha perjaMeHTYBaHHS BiTHOCHH,
OB’ s13aHUX 13 MPABOBOIO OXOPOHOIO CBIHCHKUX Ta CUTLCHKOTOCIIOAAP-
CHKMX TBapWH SIK HOCiiB reHO(oHy. L Touka 30py B CHOTOMHINTHIX
YMOBax 3acJIyrOBY€ Ha yBary, aje, K BOAYaeThCsl, yTOUHEHHS IIO-
HSITTS «TBAPUHHUHN CBIT» 1 BKIIFOUCHHS /10 HHOTO BUJIIB TBAPHUH, SIKi HE
nepeOyBaloTh y CTaHi MPUPOIHOI BOJI, 30BCIM HE O3HAYAE, IO MTPABO-
BE€ PETYNIOBAHHS OXOPOHU JUKHX TBAPUH MOBUHHO OyTH BUKIIIOYECHO
13 IOTO TIPOTIECY.

OpnHak, BUXOASUM 3 TIOJIOKEHb 3akony Ykpainu «IIpo TBapuHHUI
CBIT», CBICBKI, CITLCHKOTOCIOAAPCHKI TBAPUHH HE HAJIEkKaTh J10 TBa-
PHHHOTO CBiTy. Bu3HaueHHs BiANOBIAHKUX Kareropiii mictutbes B 3a-
koHi Ykpainu «[Ipo BerepuHapHy MenuuHy»[6],a came y cT. 1: cBiii-
CBbKi TBApWHH — JIOMAIIIHi TBAPUHH Ta CLILCHKOTOCIIOIAPCHKI TBAPUHH,
SIK1 yTPUMYIOTBCS JFOJMHOIO, B TOMY YMCIIi TBAPUHU aKBaKyJIbTypH; B
CBOIO UEPry, CUIbCHKOTOCTIONAPChKi TBAPUHH — TBAPUHH, Y TOMY YHCIT
pubu, perrtrinii Ta amibii, SIKi BUPOIIYIOTHCS Ta/ab0 YTPUMYIOTHCS
JIIOIMHOIO /Il BUPOOHMIITBA XapuOBUX IMPOAYKTIB, MOOIYHHUX MPO-
IOYKTiB TBAPUHHOTO MOXOPKEHHS (IIEPCTh, IIKYPH, XyTPO), a TaKOXK
JUTSL 1HIMUX CLTBCHKOTOCTIONAPChKUX Miiei. Y cT. 1 3akoHy Ykpainm
«IIpo 3axuCT TBApUH BiJ] JKOPCTOKOTO TIOBOKEHHS»| 7] MICTHUTHCS Ta-
KOX BU3HAYCHHSI TIOHSTTS «JIOMAIIH1 TBAPUHU»— COOAKH, KOTH Ta 1HIII
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TBAapWHHU, 10 HpOTHl"OM TPUBAJIOTO ICTOpI/IQHOI‘O HCplOI[y TpaI[I/IHII/IHO

YTpI/IMYIOTLCH 1 PO3BOAATHCA JIFOAUHOK, a4 TAKOXK TBAPWHH BI/I}_'LIB qu

HOplI[, IOTYYHO BUBCJCHUX JIFOJJUHOIO UIA 3aI0BOJICHHSA €CTETUYHUX

norpel 1 moTped y CHiIKyBaHHI, 10, SIK MPaBUIIO, HE MAIOTh KHUTTE3-

JATHUX JIMKHUX TOMYJISIIiH, SIKi CKIIQAAa0ThCs 3 OCOOMH 3 aHAJIOTIYHU-

MU MOP(HOJIOTIYHIMHU O3HAKAMHU, Ta iICHYIOTh TPUBAININ Yac y iX MpH-

pPOIHOMY apeauti.

TakuM 4MHOM, aHali3 YUHHOTO YKPATHCHKOTO €KOJIOTIYHOTO 3aKO0-
HOJaBCTBa BKa3sye€, IO €KOJIOIro- HpaBOBI/II/I PCXKUM PETYIOBAHHS I10-
I_HI/IpIO€TI>C$I JIMIIIE€ Ha AUKUX TBapI/IH SIK1 1 OXOILTFOKOTBCS TTOHSTTIM
«TBapUHHUHU CBiT». CyMiKHI Pi3HOBHIN TBAPUH — CUTHCHKOTOCIIONAP-
CBbKi, JTOMAIIIHI, HE IMiaJIal0Th I1iJ] PETryIFOBaHHs SKOJIOTTYHOTO IMpa-
Ba.

1. I'opodeyvka I. A. AOmiHicmpamueHo-npasose pe2yno8anHs OXOPOHU, GUKOPUCTIAH-
Hsl 1 6I0MEOPEeHHs MEAPUHHO20 C8Imy YKpainu: ouc. ... 0-pa. ropuo. Hayk. Kuig,
2019. 445 c.

2. I'opooeyvka 1.A. JJlo po3yminms ma 6u3HaueHHss NOHAMMS «meapurHull ceimy. Ha-
yKosutl gichuk Misgxchapoonozo eymanimaprozo yuigepcumemy. Cepis: IOpucnpy-
Oenyis. 2014. Bun. 9-2(2). C.40—42.

3. I'emvman A. I1., llexosyos B. B. Teapunnuii céim. Benuka ykpaincvka 0puouyHa
enyuraonedis: y 20 m. / peoxon: B. A. Tayiu. Xapxig: Ilpaso, 2018. T. 14: Exono-
eiune npaeso. C. 704-705.

4. IIpo meapunnuii ceim. 3axon Yrpainu 6io 13.12.2001 p. Ne 2894- I1I. Bioomocmi
Bepxosnoi Paou Yrpainu.2002. Ne 14. Cm.97.

5. Tuxuii I1. B. Exonoeo-npasose pe2yio8ants cheyiaibH020 SUKOPUCHIAHHS OUKOT
¢aynu: asmopeg. ouc. ... kauo. ropud. Hayk. Xapxis, 2000. 20 c.

6. IIpo eéemepunapny meouyuny. 3axon Yrpainu 6io 04.02.2021 p. Ne 1206- IX. Bioo-
mocmi Bepxosnoi Paou Yikpainu.2021. Ne 1. Cm.2.

7. IIpo 3axucm meapun 6io dicopcmro2o nogooicents.: 3axon Yrpainu 6io 21.02.2006
p. Ne 3447-1V. Bioomocmi Bepxosnoi Paou Ykpainu. 2006. Ne27. Cm.230.

NMPABOBE PETYNIOBAHHA BUKOPUCTAHHA
ANBTEPHATUBHUX OXXEPEN EHEPTIi B YKPATHI

BpuHcbka 4.1

lMpukapramceKul HauyioHanbHUU yHigepcumem iMeHi
Bacunsi CmegpaHuka

VY OGepesni 2020 poky BimOyBcsi cnanax nangemii Covid-19. ¥V
3B’SI3Ky 13 MM MIiXKHApOJHE SHEPreTUYHE areHTCTBO IOBIJIOMHUIIO,
10 MaHJEMisl CIPUYUHHIIA BEJTUKUIA 3pUB B CHEPTETUYHOMY CEKTOPI.
binpmricTs sroneit mepedin Ha PoOOTY, HABYAHHS B PEKUM OHJIANH
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(mucranuiitanit). be3 BUKOpHCTAaHHS aJbTEPHATUBHUX JKEpeN TYT HE
o0iiinutocs. 3apas, B yMoBax BiliHH, KOJIM OyJIM 4acTi BUMKHEHHS CBIT-
J1a, TaHi DKepelia SHeprii JormoMaraiy cTadimi3yBaTi poOoTy eHepro-
CUCTEMH YKpaiHU.

«AJIBTEepHATUBHA EHEPTETHKA» — 11€ OJIMH 13 CEKTOPIB EHEPreTHKH,
o 3abe3rnedye BUPOOJICHHS €JIEKTPUYHOI, TEIUIOBOI Ta MEXaHI4HOI
eHeprii, a 1l oTpuMaHHS BiZOyBAETHCS 3a JOMOMOTOI0 BHKOPHCTAH-
Hs Ta BNPOBAJUKCHHS allbTCPHATHBHUX (BIAHOBITIOBaHMX) JIKEpeEN Ta
HOBITHIX po3poOok y mii cdepi[l, c. 159] B pralHCBKOMy 3aKOHO-
JIaBCTBI BHKOPHCTOBYETECS CaMe TEPMIH «albTEPHATHBHI JuKepena
e”eprii». O0’€KTUBHO BiH € OBOJII BIAJIUM ChOTOJHI, aJ)Ke CHEpris
3 IMX JDKEpes 1€ JOBro Oyae BUKOPHCTOBYBATHCS TapajieiabHo abo
X SIK allbTepHATHBA BYTULTO, HadTi Ta razy. OCHOBHOIO MEepeBarolo
BUKOPHCTaHHS BiJHOBIIIOBAHMX CHEPropecypciB € iX HEBHUEPIIHICTbH
Ta eKOJIOTigHa YUCTOTa[2].

IcTopryHO CKIIANOCHh Tak, IO PO3BUTOK 3aKOHOJABCTBA y cdepi
aIBTePHATHBHOT €HepreTHKu posnouascs y 1994 p. Came Tomi OyB
npuiiasatuii 3akon VYkpainu «lIpo eneprozbepesxeHHS» (CHOTOIHI
HEUMHHMH), 1 BIEpIIe Ha 3aKOHOJABUOMY PiBHI Oyja BH3HAUEHA Je-
(BiHIS «HETPATUIIHHUX Ta MOHOBIIOBAJIBHHUX JKEPEN CHEpriin. Y
2000 p. OyB mpuiiHsaTHH HOBiTHIN 3akoH Ykpainu «Ilpo ansrepHaTHB-
Hi BUIYU manuBay[3], SKuil BU3HAYa€ TPaBOBi, COIlialbHI, EKOHOMIY-
Hi, CKOJIOTIYHI Ta OpTaHi3aIliifHi 3acaau BUPOOHHUITBA (BUIOOYTKY) i
BUKOPUCTAHHS albTepHATUBHUX BUAIB manuBa. Came MM 3aKOHOM
BIIepiIe OyJ10 BU3HAYEHO MOHSATTS aJlbTEPHATHBHOTO MTaJIHBA.

OnHuM 13 OCHOBHHUX Ta (yHIAMEHTAJIbHUX 3aKOHIB y wiil cdepi,
SKUW 1 Ha CHOTOMHINTHINA NEHb 3aJUIIAETHCS AKTYaTbHHUM,E 3aKOH
Vkpainu «IIpo anbrepHaTiBHI JKepena eneprii» Bin 20 mrororo2003

p [4]. Hanuii HOpMaTHBHO- HpaBOBI/II/I aKT BH3HAYa€ MPaBOBi, CKOHO-
Ml‘IHl EKOJIOTIYHI Ta OpraHi3aiifii 3acaji BUKOPHCTAHHS albTepHa-
TUBHUX JKEpeJ EHEeprii Ta CpHsie PO3LIMPEHHIO IX BUKOPUCTAHHS Y
MAJIMBHO-CHEPTETUYHOMY KOMIUIEKci. OHUM 13 KITFOUOBHX acCTEeKTiB
LFOTO 3aKOHY € HAasBHICTh HaJOABKHU JI0 «3€J€HOTO» Tapudy, ayKIioH-
HOI I[iHM 3a BUKOPHCTaHHS Ha 00’€KTax eJieKTpoeHepreTuku. [Ipote
B YMOBaX BOEHHOTIO CTaHy BHUIUIATU IIOAO «3€JIEHOro» Tapudy mpu-
3yn1/1HeHi Ha croronni € psin 3aK0H0HpoeKTiB K1 TIependavaoTh
HOBIi criocoOu PCTY/TIOBAHHS LHX BIZTHOCHH, TaKi fK: «KOHTPAKTH Ha
pisnuiioy, NetBilling Ta immi. IXHb0I0 MeTOIO € 3aMiHa «3€I€HOrO»

Tapudy.
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He menm BaxxnuBuM € 3akon Ykpainu «[Ipo komOiHoBaHe BUp0O-
HUIITBO TEIIOBOI Ta EJIEKTPUYHOI eHeprii (KOTeHepalliro) Ta BUKOPH-
CTaHHS CKHIHOTO CHEpromoTeHmiamy» Big 5 kBiTHsa 2005 p.[5]. 21
xoBTHs 2021 poky OyB npuiiHsiTuii 3akoH Ykpainu «IIpo eHeprerny-
Hy e(DeKTHBHICTH»[6], sIKHii epeadadae 3a0e3meueHHs] eHePreTHIHOT
e(heKTUBHOCTI TiJ Yac BUPOOHMIITBA, TPAHCIOPTYBAHHS, Iepeaadi,
O30Ty, TOCTAYaHHS Ta CITOKUBAHHS CHEPTii.

Barome 3Ha4yeHHs1 Ul PEryJIOBaHHS BiAMOBIIHOI cepu MaroTh
MEPCHEeKTUBHI MPOTrpaMHi JAOKYMEHTH YKpaiHChKOi nepxkaBH. Tak,
posnopskennsaM Kabinery MinictpiB Ykpainu Big 18 ceprus 2017
p. Ne605-p cxBaneno Eneprernuny crparerito YkpaiHu Ha Tepioa 10
2035 poky «besneka, eHeproe()eKTHBHICTh, KOHKYPEHTOCHPOMOXK-
HICTB»[7], ne mependadeHo cTajie PO3MIMPEHHS! BUKOPUCTAHHS BCiX
BH/IiB BIJIHOBIIFOBAaHOT €HEPTETUKH, KA CTaHE OJHHUM 3 IHCTPYMEHTIB
rapaHTyBaHHs €HEPreTHYHOI Oe3IIeKH epKaBH.

HesBakatoun Ha mupoKoMaciiTabHy BiliHY, SIKY PO3TOPHYIIA pocisl
Ha TepUTOpii YKpaiHu y TOTOMY 2022 poky, HaIll 3aKOHOJABITI HAAAJi
TPALIOIOT HaJl PO3POOKOIO 1 BIOCKOHATICHHSM 3aKOHOIABCTBA Y Ce-
pi BUKOPUCTAHHS aJIbTEPHATUBHUX JDKepen eHeprii. Biitky 2022 poky
OyJi0 yXBaJICHO HU3KY BaXJIMBUX DIllICHb JIJISI CEKTOPY BiJHOBIIOBA-
HOI €HEepreTHKH, 30KpeMa, MIONO0 MPOAAXy BiJHOBIIOBAHOI eHEeprii
Ha BIJIbHUX PUHKAX; BUPILICHHS CUTYyallii 3 BUCOKMMHU paxyHKaMH 3a
HeOaaHcy BUPOOHUKIB BiJHOBIIOBAHUX JDKEPEN CHEPTil; YXBaJICHHSI
JIIEH3IHHUX YMOB MIPOBAKECHHSI TOCIIOAAPCHKOT AISUTBHOCTI 31 30epi-
TaHHS CHEeprii TowIO.

l'apmonizanis i3 3akoHomaBcTBoM €C y cdepi anprepHaTHBHOL
CHEPIreTUKH € BaKJIMBHUM JIEHTMOTHBOM Cy4YacHOI €HEPreTH4HOI Io-
nmituku Ykpainu. [liqnucanns Yroau npo acomiarito 3 €C 3aificHIIO
MaciuTaOHUH BIUIMB Ha PO3BHTOK CY4acHOTO YKpaiHCHKOTO 3aKOHO-
JlaBCTBa, HacamIepen i y cepi perynroBaHHs albTepHATHBHOI CHEp-
retuku[8,c.242].IIpoTe, KO MOBEPHYTUCH IO iCTOPIi 3aKOHOJABYO-
IO PO3BUTKY JaHOi ceph, TO CHOCTEPIra€ThCs, M0 IMILICMEHTALTIS
eHepreTHYHuX JUpekTHB €C B 3aKOHOJABCTBO YKpaiHU BiOyBa€eThCS
(hparmeHTapHO, OE3CUCTEMHO, O3 YITKMX EKOHOMIYHHUX TIPOPaXyHKiB
Ta OYiKyBaHOTO PE3YIIBTaTY, IO HIBEITIOE IX 3arabHy METY, — 3a0e31e-
YEHHS! CHEPreTHYHOI Oe3mekn YKpaiHu.

OTxe, MiICyMOBYIOYH BUIIEBUKIIAIeHE Ha CHOTOHI iICHY€ Harajb-
Ha moTpeba y BJOCKOHAJICHHI IPAaBOBOTO MEXaHi3My BHKOPHCTAHHS
aJBTePHATHBHUX JDKEPEN SHepTii, cucTemMarn3artii Ta yHidikarrii 3ako-
HOZIaBCTBAa, PO3pO0Ill KOMIUIEKCHOI MPaBOBOi 0asu, sika O BPETYIbO-
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ByBaja BCi BHIM aJbTEpPHATUBHOI €HEPTETHKHM B HAIIill JepikaBi i3

3aKpIMJICHHSIM Ha 3aKOHOJABYOMY PiBHI, K1 pealbHO OyIyTh MiITH Ha

TIPaKTHUIl. YCi TMO3UTHUBHI PIIICHHSI, TPUHHSITI YM HAIPambOBaHi i

Yac BiiHH, CBI4aTh MPO PO3YMIHHS JEp)KaBHUMH OpPraHaMU BIaJH

Ba)KJIMBOI POJII BiTHOBITIOBAHUX JDKEPEN €HEprii JUIsl MiCIsIBOEHHOT

BiIOYZIOBH €HEPTreTHYHOTO CEKTOpYy KpaiHu. Pa3zom 3 TuM, mpoBeeHe

COIIIOJIOTIYHE ONTUTYBAHHS y COIIAIBHIX MEPEKax CBITUUTE, IO OTTH-

TYBaHI KOPUCTYBa4l HEJOCTATHLO 0013HaHi y naHii chepi. Tomy 3ako-

HOJaBCTBO HOTpe6y€ KOMIIJICKCHOTI'O, CUCTEMAaTHYHOI'O OHOBJICHHA Ta

MepiOINYHOTO 1HPOPMYBAHHS PO HHOTO TPOMAJISH.
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Baxuobyx P.S1.

PEANI3AUIA EKOJIOTIYHUX MPAB B YMOBAX
BOEHHOIO CTAHY

Baxubyx P.4.

lMpukapramcbKuli HauioHaIbHUU yHieepcumem iMeHi
Bacuns CmecghbaHuka

Ha cyuacHoMYy eTarri po3BUTKY CYCIIIBHUX BiJTHOCHH €KOJIOTIYHHIA
MIPaBONOPSIOK B YKpaiHi y KOHTEKCTI I1o0ani3alifHuX Ta €BPOiHTe-
TPAIifHIX MMPOIIECIB 3aJICKUTH B PiBHS 3a0€3MeUSHHS SKOJIOTIIHUX
npaB. TakuMu MexaHi3MaMH BHCTYTAIOTh KOHKPETHI IOPUIWYHI ra-
paHTii, siKi cpsiMOBaHi Ha (haKTHYHY peaji3allifo mpas JIOIUHH, Ha
YCYHEHHsI IPUYHH 1 IEPENIKo/l iX 00MeKeHHs1, HEHaIiIHHOTO 3/1iHCHEeH-
H# 1 3axucT Big nopymienns [ 1, c. 101]. Ane 3iTkayBmmics y 21 cromiT-
Ti 31 30pOMHOIO arpeciero poCiichKOi eaepallii, mepes HaMu CTOSTh
B)KE 30BCIM 1HII MPOOIEeMH peaiizalii Ta 3aXUCTy eKOJIIOTIYHUX MPaB
IPOMaJIsiH, a CaMe B YMOBaxX BOEHHOTO CTaHY.

[IuTaHHs exoJorii cTOATH HE Ha MEPIIOMY MICI, aje MaciTabHe
3aBIaHHS €KOJIOTIYHOI KON 3yMOBHJIO T€, IO aKTHBI3yBAINCH TaKi
MUTaHHS, K TPOOIEMH 3aXUCTY AOBKIIIS, @ TAKOXK MOPYIICHUX €KO-
JIOT1YHHX TIPaB.

OCHOBOTIOJIOKHIUMH B CHCTEMI €KOJIOTIYHHX TIPaB € TIpaBo Ha 0e3-
TIeYHE JUTS KUTTSI 1 370POB’sI JOBKIJUISI TA HA Bi,ZIIIIKOJJ;yBaHHSI 3aBJIaHoOl
TNOPYIIEHHsM [{bOTO MpaBa IIKOH, TPaBo BIJIHOTO AOCTyIY 110 iH-
(1)opMau11 PO CTaH JIOBKLJLISA, PO SKICTh XapYOBHX MTPOAYKTIB 1 TIpe/I-
METIB TOOYTY, a TAaKOX MPaBo Ha ii MOMUpPEeHHS.

Un oOMexyeThes peajizallis JaHUX eKOJOTIYHHUX TpaB B yMOBax
BOEHHOTO CTaHy?

Binmosigao no monmoxens crarti 50 Konctutynii Ykpainu, npaBo
Ha JIOCTyI 110 iH(hopMaIlii mpo cTaH JOBKIII, PO SIKICTh XapdOBUX
MPOAYKTIB 1 peaIMeTiB o0yTy HE MOXKE MiAIAraTH OOMEXCHHSIM B
YMOBaxX BOEHHOT'O CTaHy, a BiJIIIOBi/{HA 1H(OPMAILlis HE MOXe OyTH 3a-
CEKpPEUCHOIO [2].

3110unHHI Ai1 pOCICHKUX BIHCHKOBUX IMPU3BEIN 10 BUHUKHCHHS B
VYKpaiHi HU3KH T'yMaHITapHUX KaTacTpod, a TakoK aBapiifHUX CUTYya-
LIl TEXHOTCHHOTO XapaKTepy.

HerarusHuii MUHYIHH AOCBiJ MO0 MPUXOBYBAaHHS PAJITHCHKOIO
Bnanoro karacrpopu Ha YAEC y 1986 porti, CBIIYNTH HAM TIPO Baxk-
JIUBICTH 3aBUYACHOTO 1HPOPMYBAHHS MPO BCi1 03 BUHSATKY 3arPO3H JIJIsS

€KOJIOTi1 Ta HeyXWJILHOTO TOTPUMaHHS MpaBa Ha JAOCTYI J0 iHpopMa-
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1ii Mpo CTaH JOBKULIA, MPO SKICTh Xap4OBUX MPOAYKTIB 1 MPEIMETIB
moOyTy [3, c. 224].

Biamosimao 10 4. 2 c¢t. 50 OcHOBHOTO 3aKOHY peajizarmis IMpaBa
Ha OesreyHe JTOBKULIS MOB’sS3aHA 3 MOXKIMBICTIO BIJIBHOTO JIOCTYITY
10 iH(pOpMAaLii MPo CTaH AOBKIJUIS, MPO SKICTh XapuOBHX MPOAYKTIB i
MIPEeIMETIB TIOOYTY, a TAKOXK MPABOM Ha ii IoIMpeHHs [2].

Ha wmixHapomHoMmy piBHI 3a3HadeHe TpaBo rapanTye OpXychka
KOHBeHIlis. BignosinHo 110 1. 9 c1. 3 KoHBeHIIiT rpoMaicbKicTh oTpH-
Mye€ JIOCTYI JIO 1Hq)opMau11 Ma€ MOXKJIMBICTh OpaTH y4acTh y Mpolieci
NPHITHATTS PIMEHE 1 Mae JOCTYI 10 MNPABOCYA 3 MUTaHb, IO CTO-
CYIOTbCS HaBKOJHMIIHBOTO cepenonuma. Koxna 31 Cropin Konenuii
3a0e3rneuye, mod y MeKax HalllOHATBHOTO 3aKOHOJIABCTBA MTPOIIEYPH
Ha/IaHHsI TPOMaICHKOCTI eKoJIOTiuHOI iH(opMarii Oyinu mpo3opuMH, a
eKoJIoTiuHa 1H(OopMaIlis Oyia JIeTKOJOCTYIHOIO [3, ¢. 223].

3aranbHAN TTOPSIOK JOCTYITY MO iH(OpMaIlii, BCTAHOBIIIOE 3aKOH
Vkpainu «IIpo nocryn o my6niuHoi iHpopMartii» [4].

Bigmoigao no cr. 21 3akony Ykpainu «IIpo iHpopmariro» 3a00-
POHSIETHCS BITHOCHUTH J10 iH(OpMAaIlii 3 00MEKEHIM JOCTYIIOM, 30Kpe-
Ma, BIJIOMOCTI ITPO CTaH JOBKIJUIS, TKICTh XapUOBUX MPOAYKTIB 1 TIpeI-
MeTiB moOyTy. Ctarts 13 1mporo s 3akoHy BU3HA4a€, 10 0OMEKEHHIO
MOXe MifysiraTd iHdopMallis Ipo Miclie po3TallyBaHHs BiCHKOBUX
00’exTiB [5].

Biamosinno mo Yka3zy [Ipesunmenta Yikpainu «IIpo BBemeHHS BOEH-
Horo ctany B Ykpaini» Ne 64/2022 y 3B’s13Ky i3 BBEJICHHSIM B YKpaiHi
BOEHHOTO CTaHy TUMYAacoBO, Ha MEPioJl il BOEHHOTO CTaHy, MOXYTb
00Me)KyBaTHCS JIUIIIEe KOHCTUTYIIiIHI TIpaBa i CBOOO/IH JIFOJMHU 1 TPO-
MaJsTHUHA, TiepenOadeHi crartamu 30-34, 38, 39, 41-44, 53 Koncru-
Tyuii Ykpainu [6].

[IpaBo Ha Oe3meune AT KUTTS 1 3A0POB’ S JOBKULIA e (PaKTUIHO
MIPaBO KOKHOTO IPOMa/ITHUHA BUMAraTH JOTPUMAaHHS €KOJIOTO-11PaBo-
BHX TIPHUIIHCIB, TKOMY BiINOBiTae 000B’SI30K KOXKHOTO 1 JAEpKaBU 10
Horo 3abe3neyeHHI0. bazoBUM KpUTepieM «0e3NeuHOCT» TOBKULIS €
HOpPMaTHBH eKoJioriuHoi Oe3nexn. OTke, MOpyHICHHIM MTpaBa Ha 0e3-
TIeYHE JIOBKIJIIS € TIEPEBUIIICHHS] HOPMAaTHBIB €KOJIOT1YHOT Oe3mnexu [7,
c. 227-228].

HarioHansHIM 3aKOHO/IaBCTBOM T'apaHTYETHCS TIOHOBJICHHS MTOPY-
LICHUX IIPaB TPOMAISH y Taly3i OXOPOHH HABKOJIHUIIHBOTO MPUPOI-
HBOTO CEPEIOBHUINA, a 1X 3aXHUCT 3/1IHCHIOETHCS B CyAOBOMY HOPSIIKY
BIIMTOBITHO 70 3aKOHOAABCTBA YKpaiHW. AJle 3BaXKaroud, IO JaHHUH
KOHQJIIKT, SIKUH MOPYUIYE SKOJIOTIUHI MpaBa, € MiKACpKaBHHM, M-
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TaHHS 3aXUCTy MOBUHHI PETYJIIOBATUCH TAKOXK MOJIOKEHHSIMH MiKHa-
POJHOTO TpaBa, a camMe MiX>XHAPOHOTO EKOJIOTTYHOTO Ta MIYKHAPOTHO-
ro TyMaHiTapHoro [§, c. 67].

3BHyYaiiHo, 1o 30ip JT0Ka3iB, IX (ikcallis Ta po3paxyHOK 3aBIaHOi
IIKO/IA IOTPeOy€e HOBUX MIXO/IB, CIIOCO0IB, aJKE BIKE HASBHI TPaJIH-
LiKHI HAaIiOHAIBHI METOIMKH BUKOPUCTOBYBAaTH MU HE MOXKEMO.

JLst po3paxyHKy po3MipiB 30UTKIB Bike po3podiennii [lopsmok Bu-
3HAUEHHS IIKO/IM Ta 30WTKIB, 3aBIaHUX YKpaiHi BHACTIIOK 30pOHHOT
arpecii pociiicbkoi ¢enepaiiii, 3arBepkeHnid moctaHoBoro KMV Bin
20 6epe3ns 2022 p., a Takoxk MeTONWKH BU3HAUEHHS Ta PO3PAXYHKY
30UTKiB.

Tak sik OUTBIIICTD TEPUTOPIH, JIe 3aBJAECTHCS HAliMacoBiIa IKO/A,
3HAXOJIUTKCS TIiJ] OKyHarier ado BeIyThCsl aKTHBHI 00#OBI i, ocTa-
TOYHA OIlIHKa 3aBJaHNX 30UTKIB MOKe OyTH MPOBE/ICHA TiIBKHU TiCIS
TTOBHOTO 3BUTEHEHHS BCIX YKPATHCHKUX TEPUTOPIH.

Ha MiHicTepcTBi 3aXHUCTY TOBKILIS Ta MPUPOIHUX PeCypciB YKpa-
{HU JI&KUTH OCHOBHUX TATap poOOTH 3 (ikcamii Ta mepeBipku JoKa-
3B 3aBJIAHHS [IKOJH, 3aTBEP/PKCHHS METOIUK PO3PAXyHKY PO3MIpiB
30uTKiB. He MeHIT BayKTMBY poiib Bimirpae /lepskaBHa exojioriyHa iH-
CHeKIis YKpaiHu mopsij 3 npodinbHuM MinictepcTBoM. [Ipu epike-
KoiHCTIeKIii YKpaiHu yTBOPWIM OomNepaTuBHUN mTad ans ¢ikcamii i
yHopsiiKyBaHHS iH(opMartlii Ta popMyBaHHS €IMHOTO PEECTPY 30UT-
KiB, 3alOmisTHUX JOBKIJUTIO BHACTIIOK pOCiichKkoi arpecii. Baxmse
3HAYCHHS Ma€ CIIeliai30BaHa eKOJIOTIYHA IPOKyparypa, a caMme moj10
MIPOBEJICHHS PO3CIiAyBaHHS €KOJIOTIYHUX MPABOMOPYIIEHb B YMOBaX
30poiiHoro koH(IiKTY. Bapro 3ragatm HamioHanbHy pamy 3 BiIHOB-
JIeHHs YKpaiHW BiI HACIiAKIB BiffHH, CTBOpeHY ykazoMm lIpesmmenta
VYkpainu.

3 mepmMx JHIB BiiHU OyJ0 3ampoBaKEHO Psii HOBITHIX 1HCTpY-
MEHTIB U JJOKYMEHTYBaHHS IIKOJH, 3aBJaHOT JTOBKULIIO, TaKi SK:
gar-60T «SaveEcoBot» Ta pecypc Exo3arposza. Benmuky poboty Bu-
KOHYy€ TpomaJickka Onarofiiina opranizaiist «Exomnoris. [Ipaso. Jlro-
JMHAY, sIKa 3 MEPUINX IHIB Todana QiKCyBaTH 3aBAaHHs EKOJIOTiYHOT
IIIKOJTH, HEIO K OYJI0 3aM0YaTKOBAHO MPOrpaMy B paMKax sikoi 7 rpo-
MaJICEKUX TPHUPOJOOXOPOHHHX OpraHi3alliil mparroTh B HAPIMKaX
JOKYMEHTYBaHHS €KOJIOT1UYHHX 3JI0YHHIB [9, c. 45].

[lepen Ykpainoro 3apa3 cTOiTh BaKIIMBE 3aBJaHHs — 310paHHS
JIOCTATHIX JTOKa3iB, iX (pikcallis Ta MOBHOTA, Taka iH(popmarlis Oyna
HAJIC)KHAM YHMHOM 33/I0KyMEHTOBaHA Ta IMiJITBEP/UKEHA, a Po3Mip 3a-
MOJTISTHOT IITKOJIN POCIHCHKOIO (hejiepalliero BU3HAYCHUN Ha OCHOBI HO-
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BITHIX METOJIMK. AJie BUHUKAa€e MUTaHHs, 1m0 nanbiie? 1o 3 mpusory

KOMIIeHcarii?

[IpuTsaTHEHHS 10 BiAIOBIAAIBHOCTI HA HaIlIOHAIHHOMY PIBHI Ha-
BPSJUM BIACThCS, TOMY BapTO aKIIEHTYBaTH yBary Ha MDKHApPOIHHUX
THCTUTYLISX, 116 MOXKYTh OyTH: Miknapomuuii cyn OOH; Mixunapon-
HUH KpUMiHATBHUM cyx [9, c. 46].

OTXxe, B YMOBaxX BOEHHOTO CTaHy, IMPaBO Ha JOCTYI Ta MOIIHPEH-
Hst iHpOpMAIIii PO CTaH JOBKILISA, PO SIKICTh XapUOBUX MPOIYKTIB i
npeaMeTiB moOyTy He MOKe MiAJIsIraTi KOIHUM 0OMeKeHHsIM. B uacu
noBHOMAcIITaOHOI BiHHM pocii nmpoTn YKpaiHu HE MOXKEMO TOBOPH-
TH TIPO TapaHTyBaHHS T'POMaJsTHaM OE3IeYHUIN CTaH HAaBKOJIHIIHBO-
r'o Cepe/IOBUINA, aJKe BUKOPUCTAHHS XIMIYHOT, OaKTEpIOJOTIYHOT Ta
1HIIIOT 36p01 MAaCOBOTO YpPaKCHHS HpI/I3BOI[$ITI: a0 I[OBFOTpI/IBaHOFO
Bl,I[HOBJ'ICHHH a B OLIBIIOCTI BI/IHa,Z[KlB 1 A0 HE3BOPOTHHUX HaCJ'Il,[[KlB
a OTKe, TIPaBO Ha Oe3IeYHE MOBKULISA MOPYIIYEThC. 30ip, Qikcaris
3JI0YHMHIB MalOTh IPYHTYBATHUCh HA BH3HAHUX MIKHAPOIAHUX IMPAKTH-
Kax, MPUHIHUNAX 00 €KTHBHOCTI Ta HE3aJEeKHOCTI, ISl MOKIMBOCTI
MTOJIANTBIIIOTO BPaxXyBaHHS MIPU PO3TIISIL Y BiIIIOBITHUX MI>KHAPOIHUX
IHCTHTYIIISIX.
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OCOBJINBOCTI MPABOBOIO PEXUMY BiAXoAIB
3A 3AKOHOM YKPAIHU «MPO YMNPABNIHHA
BIAXOOAMWU»

TTiaravHa A.B.

lMpukaprnamceKuli HayioHanbHUU yHieepcumem
imeHi Bacunsi CmeghaHuka

J16aiinBe TIOBOUKEHHS 3 BIIXONAMM — II€ HE TPEHJ, a IIBHUJIIIE
HEOOXiHICTh. XTOCh CKaXxe, 0 1 OaHaIbHO 1 He € ()EHOMEHOM Ha
CHOTOJHIIIHIA JIeHb, aje, Mo-NpaBai KaXydH, 3apa3 JaHa mpodiema
€ JOCHTh aKTYaJIbHOIO Ta HarajbHOI0. SIK HE KPYTH, CBIT PyXaeThCs
BIIEpE]I, 3MIHIOIOTHCS IIIHHOCTI, TEXHOJIOTIT Ta TOTIISAIN Ha TIOCTIHHII
nporiec TpaHcopmariii mimcHocti peueit. [loctae muTaHHs: SKUM 3a-
KOHOM YpeTyJbOBYBATH JIaHi BiTHOCHHH MTOBOJUKECHHS 3 BIIXOJaMU Ta
YU IIUTKOM HOPMH 3aKOHO/IaBCTBA 3MOXKYTh 3a0€3MeUNTH HAIHHICTD i
JOCTaTHICTh 3aXO0iB B1INOBIJAIbHOCTI?

Ha nanuit vac 0OCHOBHMM YMHHUM HOPMAaTHBHO-TIPaBOBHM aKTOM,
SIKMH PETYIIOE BIIHOCHHU Y c(epi MOBOHKEHHS 3 BiIX0JaMHU € 3aKOH
VYkpainu «Ilpo Bigxoan» [1]. Ane B cruity mOCTIHHUX €BpOiHTETpaLliii-
HHUX HOBOBBEJICHH Ta HEOOXITHUX 3MiH, Oy10 po3p0o0IeHO TIPOEKT HO-
BOTO 3aKOHY, kUi Mae Ha3By «lIpo ynpapninas Bigxonamuy [2]. Bin,
B CBOIO Uepry, Habepe ynHHOCTI Bke 3 09.07.2023 p.

Y HOBOMY 3aKOHI MiCTUThCSI BKa3iBKa Ha Te, IO BiH IMOKIMKAHHHA
peTYIIOBaTH BITHOCHHH TIOB’sI3aHI 13 «3amo0iraHHsSIM YTBOPECHHIO Ta
3 YHpaBIiHHIM BiJIXOJaMH, 110 YTBOPIOIOTHCS B YKpaiHi, a TaKoX 3
YIpPaBIiHHSIM BiAXOIaMH, 110 MEPEBO3ITHCS Yepe3 TePUTOpito YKpa-
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THH, BUBO3ATHCS 32 11 MEXKi Ta BBO3STHCS B YKpaiHy 3 METOIO BiJIHOB-
JICHHS, Y TOMY YHCH1, PEUUKIIHTY» (4. 1 cT. 2 3akoHy).

Taxok HOBHI 3aKOH y3arajibHHUB, MOKHA CKa3aTH, OLTBII CIIPOCTHB
BU3HAYCHHS TOHSTTS BIJIXOMIB, TaKUM YHHOM, TOJICTIINB IPOIEC
3’SCyBaHHS, 10 ) BXOIUTh Yy MEXI JaHOTO BU3HAUCHHS, BKA3aBIIIH,
o BigxXoau — Oynb-sSKi PEYOBHUHHU, MaTepiayid 1 MPEeaMeTH, SIKUX iX
BJIACHUK 1T030YBa€THCS, Ma€ HaMip a0 oBHUHEH Mo30yTHCs (11. 7 4. 1
3akony). Bonu, B cBOIO 4epry, 3a HaiioHaJIbHUM TIEpETIKOM BiJIXO/IiB
MOAISIOTECS HA HeOE3MeuHi Ta Ti, SIKi HE € HeOe3IMEUHIUMU.

3aKoHO/aBEIb JI0/1aB HOBM3HU, BUKOPUCTABIIM B HOBOMY 3aKOHI
CHUCTEMY iepapxXii yIpaBIIiHHS BiIXOAaMH, siKa SBJSE COOOI0 TICBHY
MOCJTIIOBHICTD Jiil. BaxkuBUM (akToM € Te, 110 JaHUH MEeXaHi3M 3a-
Kpimnenuii Takox B Pamxosiit Jupextusi €C npo Bigxoau [3]. Tomy, 3
YIEBHEHICTIO MOYKHA CKa3aTH, 110 11e He TIPOCTO HOBHU3HA, a BUMYIIIE-
Ha Mipa, BpaxOBYIOUH MTOCTIHHI €BPOIHTETPAIIiiTHI TIPOIIECH.

TakuM YHUHOM, CJIiJI BHOKPEMHUTH CTPYKTYPHI €JIEMEHTH 3TajlyBa-
Hoi iepapxii:

- 3a1o0iraHHs YTBOPEHHIO BiIXO/IB;

- MATOTOBKA JI0 TIOBTOPHOTO BUKOPHUCTAHHS;

- iepepoOIeHHS BiIXOAIB (PEIMKIIIHT)

- iHIIIA YTHITI3aIlis, B T.4., IUIIXOM BiJIHOBJICHHS CHEPTi,

- BUJIQJICHHS Ha MoTironu (4. 1 ct. 4 3akoHy).

Bapro 3a3HaunTtyh, MO JaHa i€papxis BIPOBAIKYETHCS HE JIHIIC
LEHTPAJbHUMH Ta MICIIEBUMU OpraHaMH MiCIIEBOTO CaMOBPSIyBaH-
Hsl, alie ¥ Mae 3a0e3MeuyBaTucs MiAMPUEMCTBAMH, YCTAHOBAMHE Ta Op-
rafizaiismu. Lle cBiT4uTh PO BUCOKUH piBEHB 3aKOHOAABYOTO 3aKPi-
TJICHHS BITHOCWH Yy c(epi yIpaBIIiHHS BiIXOTaMH.

JlocuTh BIYYHO 3aKOHO/ABEIb YBIB MOHSITTS «PO3IIHPEHOI BIJIITO-
BiJlaIbHOCTI BUpOOHUKaY. 1le nyxe edekTuBHUI i, BOHOUYAC, Oepexk-
JIUBUH IHCTPYMEHT YIIpaBIiHHS Binxonamu. BiH momsirae y Tomy, 1o
BHPOOHHKH BiIITOBIMAIOTH 32 CBOIO MPOAYKITIFO HABITH ITICIS TOTO, K
BOHa OyNia BUKOPHUCTAHAa, BiJICITy’KHIIa CBIH TEpPMiH Ta cTasia HeNnoTpio-
HOIO CITO’KHMBAUEBI.

Opranizalisi, sika BUKOHY€E 3000B’sI3aHHS 3 PO3LIMPEHOT BiAMOBI-
MATBHOCTI BiJl iIMEHI BUPOOHUKA, 3a0e31euy€e YTBOPIOBAUIB BiIXOIiB
MoCJIyraMy 3 NpUAMaHHS Ta 30UpaHHS BIIXOIB, IO YTBOPUIIHMCS
BHACJIIJIOK BUKOPUCTAHHS MpoayKiii. He € cekpeTom, 1o KoxKHa Taka
OpraHizailisi TOBHHHA MaTH JIOCTaTHIO (PIHAHCOBY Ta OpraHi3alliiiHy
CIIPOMOYKHICTD ISl BAKOHAHHS TaKUX 3000B’sI3aHb.
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JocuTh 4acTo Ha MPaKTHUIl OCTAE TUTAHHS: XTO € Cy0’€KTOM Mpa-
Ba BIIACHOCTI Ha BIJIXOIH, & XTO — Cy0’€KTOM YyIIpaBIiHHS Bigxoaamu?

BiamoBimHO 10 HOBOTO 3aKOHY, Cy0’ €KTaMM IpaBa BIACHOCTI € (di-
3WYHI Ta IOPUIUYHI 0COOH, TEPUTOPIaNbHI IPOMaJIH Ta JepiKaBa, Xo4a
iHO3eMIIl Ta 0co0u Oe3 TPOMAISTHCTBA TAKOXK MOXKYTh HAOyBaTH MPaBo
BIacHOCTI Ha Bimxomu (4. 1 ct. 11 3akony).

Cy6’extamu y cdepi yIpaBITiHHS BiIXOAaMH € TPOMaISTHA YKpai-
HH, 1HO3eMIIi Ta 0co0u 0e3 TPOMaISIHCTBA, Cy0’€KTH TOCIOIaPIOBaH-
HSl HE3aJEXKHO BiJ (JOPMH BIACHOCTI, TiSUIBHICTD SIKMX MPU3BOIUTH
JI0 YTBOPEHHs BiaxofiB (cT. 4 3akoHy). Yci BOHHM HaJiJIeHI TICBHUMH
IpaBaMu Ta 000B’I3KaMHU, KOTPi 3BOIATHCS 0 OTHIET CITITEHOT METH —
3aXHCT 3[J0POB’ s JIFO/ICH Ta HABKOIHUITHBOTO PUPOTHOTO CEPEIOBHIIA
BiJl HETATHBHOTO BILTUBY BiJIXOJIIB.

3a 3akonoM Ykpainu «Ilpo ynpaBminHs Bizxogamm» IisiTUME Jii-
IeH3iitHa, 103BiabHA Ta iHQOpMaIIiitHa cucTeMH YIpaBIiHHS Biaxoaa-
mu. [1lo Ha Hamry JyMKy, € TOCHTh PO3YMHO Ta BUBAXEHO. AJDKE 3a-
0e3meunTh 3a00pOHY 3JIOBKUBAHHIO CBOIMH TIpaBaMu 3 OOKY Cy0’€KTiB
TOCITOJJapIOBAHHS.

BiamosinHo mo 3akoHy, 331 3MiHCHEHHS oTepallid 3 00po0ieH-
Hsl BIJIXOJIB HEOOXIiHO MaTH JO3BLI JUIS MOYATKy TaKOi JiSUTBHOCTI.
[HakmIe 1e cBiAYMTIME PO 3JI0BKUBAHHS MIPaBaMu Cy0’ €KTOM TOCTIO-
JApIOBaHHS. AHAJIOTIYHO, MISUTBHICTH 3 YNPaBIiHHSA HEOE3MeUHUMH
BiJIXO/ITaMH 3/IHICHIOBATUMETHCSI BUKITIOYHO Ha TiACTaBi JineHsii. A 3
METOI0 3a0e3MeYeHHsT HaJIeKHOTO OOIIKY, 3BITHOCTI, y3aralbHEHHS Ta
anani3y iHndopmarii y chepi ynpasiniHHs BiIX0AaMHU 3aPOBAIKY€Th-
cs iHpopMarliitHa cucTema, sika Oy/ie BECTHUCS Y BUIVISII €IeKTPOHHOI
0a3m TaHuX.

OTxe, MiJICyMOBYIOYH BHIIICHABE/ICHE, MOXKHA 3pOOUTH BUCHOBOK,
mo 3akoH Ykpainu «[Ipo ympaBiiHHS BigxomaMu» Ja€ MOXIUBICTbH
3arpOBaJIUTH E€BPOMNEHCHKY MOJIEINb iepapxii MOBOKEHHS 3 BiaxoJa-
mu. OKpiM TOTO, TaHUH HOPMATHBHO-TIPABOBUH aKT J1a€ 3MOTY CTBO-
PUTH CHPUSTINBI YMOBH JJIsl TIOOYIOBH B YKpaiHi CydyacHOT CMiT-
TernepepoOHol 1H(pacTpyKTypu 3a €BpOINEHCHKHMHU CTaHAapTaMH,
BCTaHOBITIOIOYH JTy’K€ BOKIMBHUHA MPUHITUN «3a0pYIHIOBAY TUIATHTEY.
I ocranne, ane gyxe BaXJIMBE — TOJIOBHI 3MiHH, SIKi 3aITPOBaIUThL 3a-
KOH — 3pOOHTH MOBO/DKEHHS 3 BIIXOJaMHU B pa3u €(PEKTHBHIIIUM Ta
Oe3meyHIINM JUIs TIOAEH 1 JOBKILIS.

1. Ilpo gioxoou: 3axon Vkpainu 6io 05.03.1998 p. Ne 187/98-BP. Jlama omnos-
nenna:  31.03.2023 p. URL: https://zakon.rada.gov.ua/laws/show/187/98-

%D0%B2%D1%80#Text (0ama 3eepnenns: 21.04.2023).
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2. Ilpo ynpasninus eioxooamu. 3axon Yrpainu 6io 20.06.2022 p. Ne 2320-1X. [lama
onoenenns: 31.03.2023 p. URL: https://zakon.rada.gov.ua/laws/show/2320-
20#Text (0ama 36epnenns: 21.04.2023).

3. Ilpo 6ioxoou ma npo ckacysanus deskux oupexmus. [upexmusa €gponeiicoko-
20 Ilapnamenmy i Paou 6io 19.11.2008 p. Ne 2008/98/€C. [lama onoénenws:
05.07.2018 p. URL: https.//zakon.rada.gov.ua/laws/show/984_029-08/conv#n9
(0ama 3eepnenns: 21.04.2023).
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AIMIHICTPATUBHE ITPABO I ITPOLIEC;
®IHAHCOBE ITPABO; IHOOPMAIIIVTHE
ITPABO

CYYACHUU CTAH TA NEPCNEKTUBU PO3BUTKY
NMPABOBOIO PETYJIIOBAHHSA OEPXABHOI
LINbOBOI NPOrPAMMU INOTEYHOIO
KPEOUTYBAHHA «€OCENSA»

Bonox HO.P.

Kuiecbkutli HauioHanbHUU yHieepcumem imM. Tapaca
LllesueHKa

[Ipobnemarnka HassBHOCTI BJIACHOTO HEPYXOMOIo MaifHa Ta ioro
TIpUBaTH3aIlii 3aiiMaia Barome MICIle B KHUTTI TPOMAJsIH YKpainu. Y
3B’sI3KY 3 Oa)KaHHSM KYTIBJIi BIACHOT OCEJli BOHU MOYaIHu OpaTh Kpe-
IUTH y OaHKax, M0 CTajJ0 OCHOBHOIO MPUYUHOIO HaJaHHS 0COOIMBO-
IO BUIY KPEAUTY — IMOTEKH, @ TAKOXK B IIOJAJIBLIOMY PO3POOKH LiIbO-
BHX TIPOTpaM, 0 JAf0Th MOXKJIMBICTH KyTiBii KBapTupu. [Ipn npomy,
BapTO 3a3HAYMTH, 1[0 HEOOXiJHICTh TAaKUX HOBOBBEICHb 3yMOBHIIA
CTBOPEHHSI HOBHUX Ta 3MiHM YHHHUX 3aKOHOJABYMX AKTiB, IO peria-
MEHTYBaJIM 0 MEXaHi3MH IMMOTE€YHOTO KPEIUTYBaHHS.

Biamosimao mo crarti 47 Konctutymii Ykpainu KoKHA JTIOIAHA
Ma€ MpaBo Ha KHUTIO, a JIep)KaBa TIOBUHHA CTBOPIOBATH Taki YMOBH,
3a SIKMX KO)KHUH TPOMaIsHUH MaTuMe 3MOry Horo moOyayBartH, IpH-
noati abo B3sATH B opeHAy [1]. Buxoasuu 3 115010, MOXKHA 3pOOUTH
BHCHOBOK, 1110 JIep>KaBa BHCTYTIa€ TAPAHTOM YMOB, IIO JTAIOTh MOXKJITH-
BICTh TOOY/TyBaTH, IPUI0ATH Y1 B3SITH B OPEHAY KHTIIO, & TOMY SIK pe-
3yJBTaT HBOTO — CTBOPUTH TaKi 3aKOHOJABY1 aKTH, sIKi O persiaMeHTy-
BaJIM IPUI0AHHS TIOMEIIKAHHS, BUXOAAYH 3 OyIb-SIKMX 0COOIUBOCTEH
TPOMaJIsTH, 30KpeMa COIliaIbHOTO CTaTyCy, MicIisl pOOOTH, BiKy Ta iH.

OnHUM 3 YUHHUX JIOKYMEHTIB, IO PEIIAMEHTYE 1MOTeUYHE KpPeH-
TyBaHHs € [locTaHoBa Ka61HeTy MinictpiB Ykpainu «/lesxi nuranas
3a0€3MeUeHHs IPUBATHUM aKuloHepHHM TOBAPHCTBOM «YKpaiHChKa
(hiHaHCOBA JKMUTJIOBA KOMIIAHISH JTOCTYITHOTO IMOTEYHOTO KPEIUTYBaH-
Hst rpoMazsiH Ykpainm» Bif 02.08.2022p. Ne856, sika BU3HaUa€ OCHOB-
Hi 3acaau (byHKuloHyBaHHﬁ HOBOI MPOTPaMU JTOCTYIHOTO KpPEAUTY-
BaHHSI JKUTJIA, 110 iHiniHoBaHa Npe3uaeHTOM YKpainu Bomogumupom
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3eeHChbKUM B yMOBaxX BoeHHOro cTaHy. [loctanoBa Ne§56 perymioe
MeXaHi3M Ta YMOBH OTPUMAaHHS IlIOTEYHOTO KPEAUTY, BAMOTH J0 KUT-
J1a, K€ XOUyTh MPHUAOATH TIiJ] ITOTEKY, a TaKOX BH3HAYA€ KaTeropii
0ci0, MO MarTh TPaBO Ha OTPUMAHHS TAKOTO KPEIUTY Ta Kareropii
0ci0, 110 MaloTh MPaBO Ha MiJBIOBE iMOTEYHE KPEAUTYBAHHS uyepes
3aCTOCYHOK €IMHOTO JIep:KaBHOTO BEOMOPTAITY €IEKTPOHHUX ITOCITYT
«Jlist». BapTo 3a3HaunTH, 110 3a J01IOMOT0I0 ITH(POBOi TpaHchopma-
11T TOIaHHS JOKYMEHTIB ISl OTPUMAHHS KPEJHTY Ja€ 3MOTY IIBUIKO
MOAATH BC1 HEOOXiHI TOKYMEHTH Ta YHUKHYTH OIOpOKpaTii, ajie jauiie
3a YMOBH CTBOpeHHs HOBoro Posmopsypkenns Kabinety MinicTpis
VYipaian «IIpo cxBanenns Konrentiii po3BUTKY ITUGPOBOi EKOHOMIKH
Ta cycnijgbcTBa Ykpainu Ha 2023-2025 poku Ta 3aTBEpIKSHHS TUia-
HY 3aXO[iB I0JO il peanizamii» 3 4iTKUM BH3HAYCHHSIM PETYIIOBAHHS
unppoBoi Tpanchopmariii y cdepi HaJaHHS IMOTEYHOTO KPEIUTYBaH-
HAL

3rigno 3 11. 3 [ToctanoBu Ne§56, Ha 3a0e3neYCHHS JOCTYITHHIM 1110-
TEYHUM KpPEIUTYBaHHSAM y BUIVISAL 3% MOXYTh MPETEHIyBaTH I'PoO-
MaJsTHA YKpaiHu, SKi HaJeKaTh JI0 OJHI€] 3 TAKUX KaTeropiu, sk Biii-
CHKOBOCITY>KOOBIII, IIPaBOOXOPOHIIi, BHYTPIITHRO TTEPEMIITICHI 0cOo0H,
JIiKapi, OCBITSIHM Ta HAYKOBIII, a MO0 IHIIUX 0a)XarOYUX OTPUMATH
KpEIUT, TO J1it0ua cTaBKa 3 1 CiYHS HOTOYHOTO POKY CTaHOBUTH 7% [2].
BapTto 3a3HaunTH, 110 0 KaTeropii, Mo OTPUMYIOTh KPEAUTYBaHHS
mig 3% He Hamexarh ciM’1 3arubnmx (momepnux) 3aXMCHUKIB 1 3a-
XUCHHUIIb YKpaiHU, sSIKUM BUIUIAY€HA OJJHOPAa30Ba I'POIIOBa JOIOMOra
BiANOBiAHO 10 mocTanoBu Kabinety MinicTpiB Ykpainu Bix 28 mro-
toro 2022 p. Ne 168 «IlutanHs aesikMX BHUIIIAT BiHICBKOBOCITY>KOOB-
M, 0co0aM PSIIOBOTO 1 HAYAJIEHHUIIBKOTO CKIIANY, MONIEHCHKAM Ta
X CiM’sIM TIiJ] Yac Jiii BOEHHOTO CTaHy» [2].

[Ipu upomMy, MakcUMaNbHUNA CTPOK HAJAHOTO KpenuTy csirae 240
MicsiB (20 pokiB), IO Aa€ MOXKIIUBICTh TPOMAJISTHAM ITIJIKOM BHILIA-
TUTH ITOTEYHAN KPETUT Ta MaTH BJIACHY oceiro. Buxomsuu 3 Buie-
BKa3aHOi iH(opMallii, MoXkHa 3pOOUTH BHCHOBOK, IIO Jiep)KaBa YiTKO
periaMeHTy€e HaJaHHs KPeAUTy Ha BIACHE KHUTIO IpoMajsiHaM YKpa-
{HH, IPOTE JaHEe TIPABOBE PETYJIFOBAHHS BUMAarae IeBHOTO YIOCKOHA-
JIEHHS, TOMY HEOOX1THO PO3IJITHYTH HACTYITHHH PsIJ] TIPOTIO3UITiH, 1110
JIACTh 3MOTY MOKPAIIUTH YAHHE 3aKOHO/IABCTBO B c(epi HaJJaHHs 11mo-
TEKH.

lonoBHOrO Tpono3wuiieto 3miHu YnHHOI [locTanoBu Ne§56 moxe
OyTH 301TBIICHHS TIEPEITiKY MITBIOBUX KaTETOPii, IO OTPUMYIOTH iT10-
Teky g 3%, 30KpeMa 1€ MOXKYTh OyTH MOJIOJ CIM’T, B SIKUX YOJIOBIK
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I JKiHKa TpaIoloTh B OIO/DKETHIN cdepi, Ha JepKaBHUX MiANPHEM-
cTBax To10. OCHOBHOIO MPUYHMHOIO TAKOTO HOBOBBEICHHS MOXKE OyTH
3apo0iTHA TJIaTa TAKUX CiMEH, OCKUTBEKH iX 3apOOITOK € MiHIMaTHHIM,
a TOMy € HMOBIpPHICTb, 10 poTsaroMm 20 pokiB mpu crasii 7% Taka
CiM’sl He 3MOXKE BHILIATUTH 1MOTEUHUH KpeauT. 31 301IbIIEHHSIM CTBO-
PEHHSI MOJIOJMX CIMEH y Hepiof BOEHHOTO CTaHy Taka MpPOMO3HULIs €
IIUJTKOM JIOITITFHOT0, a/Ke I1€ 30UTBIIATE KiTBKICTh HaJaHUX KpPEIu-
TiB Ta IMOBIpPHHMH YCHIX TaKOi MiJIbOBOI porpamMu. 30Kpema, MOKHa
BBECTH OOMEKEHHS 110 BiKy MOJIOZMX CiMEH y MepeiiKy MiIbrOBHKIB.
[Ipu bOoMy BapTO J0AATH A0 TAKOTO MEPENiKy NPaliBHUKIB KYJIbTYPH
Ta COIaNbHOI c(hepH, M0 TAKOK MAFOTh HU3BKI MPUOYTKH Ta TIOBHHHI
BXOJIUTH JI0 NIEPEJIiKY, IKUM HaJIa€eThCs imoTeka min 3%.

3rigHo 3 m.10 ITloctanoBu Ne856, MiHIMaJIILHUI BHECOK CILIavyy-
€Tbcs He MeHIe 5K 20% BapTocTi peMeTa iMoTeKH, a TOMY 1€ OJHi-
€10 TIPOTTO3HUITIE€F0 MOYKE OyTH 3MEHIIICHHS TTOYaTKOBOTO MiHIMaIBbHOTO
BHECKY 32 YMOBH 30UIBIICHHS TEPMiHY PO3TEpMIHYBaHHS iOTECYHOTO
Kpeaurty, 1o npukiiaj 30inpimenHs 240 micsais 1o 300 Micsiis (ToOTo
301IBIIIEHHS TEPMiHY J0 25 pOKiB).

VY nepkaBHIN TporpaMi 0 HATAHHIO ITOTEKH 3aJTyUCHI JIUIIIE Je-
KibKa OaHkiB, 30kpema Omanoank, [IpuBarbank, [modyc bank, Ykp-
razoank, Sky Bank, mpote nepenik OaHKiB-y4acHHKIB Oye JOTOBHIO-
BaTHcs, BiamosigHo 10 IlocranoBu Ne856. Ockiabku Maike 3a IBa
pOKH (YHKITIOHYBaHHS JaHOI TMPOTpaMH JIHIIE 5 OaHKIB € yUyacHUKa-
MU TiporpaMu «eOcesy iCHY€ MPOTO3HUITisl 301TBIINTH TepesiK OaHKy,
LIISIXOM PO3POOKH JePKaBOO JOTIOBHEHHS 10 HOPMATHBHO-IIPAaBOBO-
rO aKTy, [0 BWU3HauYaB OW HOBI YMOBH Ta 3a0XOUYEHHS s OaHKIB
JUTSI HAJaHHS 1ITOTEK HAaCEIeHHIO. Taka IMPOoIo3HIIis € HEOOX1THOO TS
3a]y4eHHS SIKOMOTa OUTBIIOT KITLKOCTI OaHKIB-y4aCHHKIB y ITPOTpami
pu 301IBIIEHH] KITBKOCTI TPOMAJISH, SIKi XOTITH O OTPUMAaTH KPETUT
Ha KUTIIO.

Omxe, MUTaHHA HASBHOCTI BIIACHOTO HT/A B YMOBAX BOCHHOIO
CTaHy Ha6yno 11e OLIBIIOTO PO3rosIocy, a Tomy Jepkasa 3T1JIHO MOKJIa-
JICHUX Ha Hei (byHKuu/I CTBOPIOE HOBI LJIbOBI IPOTpaMH 1O HATAHHIO
IMOTEYHNX KPEUTIB, IO YITKO PErIAMEHTYIOThCA HOPMATHBHO-Ipa-
BOBUMH aKTaMH. 3TIAHO 3 JEPKaBHOIO MPOTPAMOI0 IIOTEYHOTO Kpe-
nutyBaHHS «€Ocersi» y MEeBHUX KaTeropiil TpoMajisiH € MOXITUBICTD
OTpPHMAaTH iMOTEKy MO MUITOBiM CTaBILi Ta KynUTH kuTio. [lpore y
MpoIeci AOCHIHKEHHS MU JOXOAUMO JI0 BUCHOBKY, 110 MEXaHi3M, 3a
JIOTIOMOTOI0 SIKOTO PEaji3y€eThbCsl OTPUMAHHS IOTEYHOTO KPEIuTy 3a
nporpamoro «eOcensiy morpedye yIoCKOHAIEHHS B IIEBHUX aCIIeKTax,
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30KpeMa 30ibIIeHHS] TepeiKy MUIBIOBUX KaTeropii, 301TbIIeHHS

TCpMiHy KpeAUTYBaHHS Ta 3MCHIICHHS ITOYAaTKOBOT'O MIHIMaJILHOTO

BHECKY 3 METOIO 301JIbIITEHHS KiTbKOCTI HATaHHSI ITOTEIHOTO KPEIAUTY

HACEJICHHIO, ITPU [IbOMY 301JIbIIICHHIO OAHKIB-YYaCHHUKIB, 1[0 HaaBa-

TUMYTb OUTBIIIH KIIBKOCTI HACEICHHS TaKi KPSIUTH.

1. Koncmumyyin Yxpainu 6io 28.06.1996 p. URL: https://zakon.rada.gov.ua/laws/
show/254%D0%BA/96-%D0%B2%D1%80#Text

2. Jlesixi numanns 3a0e3neueHHs npueamHumM akyioHepHUM MOoSapucmeom « Yxpaiu-
CbKA (DIHAHCOBA HCUMILOBA KOMNAHIS» OOCHIYNHO20 INOMEYHO20 KPeOUmyGaHHs
epomadsn Ykpainu: nocmanoea Kabinemy Minicmpie Yxpainu 6io 02.08.2022p.
Ne856. URL: https://zakon.rada.gov.ua/laws/show/856-2022-%D0%BF#1ext

3. [lumanns 0esaxux auniam GiliCbKOBOCIYHCOOBYAM, 0COOAM PSO0BO20 I HAYATLHULL-
K020 CKIA0Y, NOMIYEelCbKUM ma ixX cim 'sm nio uac Oii B0EHHO20 CMAHY: NOCMAHO-
6u Kabinemy Minicmpie Yrpainu 6i0 28.02.2022p. Ne 168. URL: https.//zakon.
rada.gov.ua/laws/show/168-2022-%D0%BF #Text

4. Ilpo cxeanenns Konyenyii pozsumxy yugposoi exonomixu ma cycninecmea Yxpa-
inu na 2018-2020 poxu ma 3ameepodiceHHs: NIAHY 3aX00i8 ujodo il peanizayii:
posnopsdocenns Kabinemy Minicmpie Yrpainu 6io 17.01.2018p. Ne67-p. URL:
https://zakon.rada.gov.ua/laws/show/67-2018-%D 1%80#Text

OCOBJINBOCTI MPABOBOIO PETYJNIIOBAHHA
PO3SMUTHEHHA ABTOMOBIJIIB B YMOBAX
BOEHHOIO CTAHY

MuHransosa A.C.

Kuiecbkuli HauioHanbHUU yHieepcumem iM. Tapaca
LllegyeHka

3 1OYaTKOM MMOBHOMACIITAOHOTO BTOpPrHeHHs Pocii Ha TepuTopito
Ykpainu mocrana roctpa HeoOXiTHICTh Y JOMATKOBIN TEXHII IS Tie-
peMmilIeHHs BilIChKOBUX, €BaKyallii TpOMaJisH Ta JOCTaBKH T'yMaHiTap-
HuX ToBapiB. Tomy 3 1 6epesns 2022 poKy ypsia BUPIIIAB IPUPIBHATH
BBE3CHHS aBTOMOOWIIB JI0 TYMaHITapHOI JOMOMOrH. TpaHCIopT st
BIICHKOBHX 3aBO3HJIM 32 CIPOIIECHOO MPOLEAYPOIO, OXHAK 10 ICKIA-
pattii 000B’s13k0BO Tpeba OylI0 T0JaTH JO3BLI BiJl BIHCHKOBOI aMiHi-
CTpallii, 3 OTPUMAHHSM SIKOTO BUHUKAIHM TPYAHOIII.

Binroni MinictepcTBo (iHaHCIB YKpaiHH TO4YaIo po3mIAaaTH
BIIPOBA/UKCHHS HYIBOBOTO POSMUTHEHHS I ABTOMOOLTIB 3 1HO3EM-
HOMW peecTpaitiero. HynboBe po3MHUTHEHHST aBTOMOO1ITIB — 1€ MPoIie-
Nypa, sKa JIO3BOJISIE BBE3TH aBTO 3-32 KOPAOHY O€3 CIUIaTH MUTHHUX
maresxis [1].
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MunransoBa A.C.

Tak, 3 1 xBiTHsI 2022 pOKy PO3MUTHEHHS aBTO CTAIO OE3KOLITOB-
uuMm. Ilicns npuiinsatrs 3akony Yipainu «lIpo BHecenns 3min g0 Ilo-
JaTKOBOTO KOJEKCY YKpaiHU Ta IHIIMX 3aKOHONABUMX AKTIB YKpaiHU
II0JI0 BAOCKOHAIICHHS 3aKOHOABCTBA HA MEPioJ JIii BOEHHOTO CTaHy»
Ne 2142-1X [3], BepxoBna Paga Vkpainm ckacyBasia MHUTHI 300pH,
[1/IB i ak1u3 mpu BBE3eHHI TPAHCTIOPTHUX 3aCO01B 13-32 KOPAOHY IS
ycix ¢i3nuHNX 0¢i0 Ha Yac BOEHHOTO CTaHY.

[IpoTsarom mepuioro >k TYKHS TICIsl CKaCyBaHHS MUTHHUX TUIaTe-
xiB Oyno BBe3eHO Oinblie HiK 14 ThcsSd nerkoBux aBroMoOimiB. Ha
3axiIHUX KOpAOHAX YTBOPHUJIMCH BEJIMUE3HI Uepry Ha B’131 B YKpaiHy.
HynboBe po3MUTHEHHST BUKIUKAIO CIPaBKHINA aKioTax 1 cepel] 3BU-
YaiiHUX aBTOMOO1TicTiB. OKpiM BOJIOHTEPIB, 110 MEPEBO3MIU TyMaHi-
TapHy AONOMOTY JUIS OCTPAXAATHX Ta CIOPSKCHHS JUIS BIHCHKO-
BHX, Ha KOPJIOHI CTOSIIH IIIe ¥ 0XOUi MPUBE3TH TPAHCIIOPTHUH 3acil 3
€Bpornu 6e3 crutaté mmoxatkiB. OCKUTEKH 3aKkoHOMaBCTBOM €C He TIe-
pendadeHo BUOKPEMIICHHS JIOPOKHIX CMYT JUIsl TYMaHITapHUX BaHTa-
XIiB, TO Ha YKpaiHCHKOMY KOPJIOHI TTounHarouu 3 25 kBiTHs 2022 poky
aBTO, 1110 KYTIJICHI IsI 0COOMCTOTO KOPUCTYBaHHS, O(OPMITIOBAIIHCS Y
BHUKJTIOUHOMY TIEPEITIKY ITyHKTIB TTPOITYCKY.

I3 301IBIICHHSIM KIJIBKOCTI aBTOMOOILTIB Ha MUTHHIIL, YPSJIOM OYyII0
3apEECTPOBAHO 3aKOHOIPOEKT No7468, mio nepedadae MmBUIKE PO3-
MUTHEHHsI yepe3 A01aToK «lis» 3 METOI0 YHEMOXIIUBICHHS KOPYII-
mianx pr3ukiB. OmgHak, MiHicTepcTBO (DiHAHCIB HE MiATPUMAIIO 3a-
KOHOIIPOEKT Yepe3 MOTEHIIHHI BTpaTh i OFOIDKETY.

HynboBe po3muTHeHHS, 0€3CYMHIBHO, BIUIMHYJIO Ha HAJIXOKEHHS
1o Oromxkery. 3a yac Horo aii OyJ0 BBE3€HO Ha TEPUTOPil0 YKpaiHH
moHaa 163 THcsdi TpaHCTIOPTHUX 3acO0iB. 3a po3paxyHKaMU ypsIIy,
SIKOM 111 aBTOMOOLJTI 3aBO3HIIM 32 3BUYHUM PO3MUTHEHHSIM (MHUTO, aK-
3 ta [1JIB), To 300pu ctanoBuiau 6 17,8 Mupa. TpH.

3rogom BepxoBHa paja npuiiHsIa pillieHHS PO CKacyBaHHS Hy-
JTIOBOTO po3MUTHEHHs. | ke 26 kBiTHS 2022 poKy y mapiaMeHTI
3apeeCTPyBaH 3aKOHOTIPOEKT, SIKUH MPOMOHYE BiTHOBUTH OIOJIATKY-
BaHHsI TPAHCIIOPTHUX 3acO0iB, IO BBO3ATHCS 3-3a KOpAoHY. 3 | nun-
Hs 2022 poky Oyno BBeneHo B fito 3akoH Ykpainu «lIpo BHeceHHS
3miH 10 [TomaTkoBOTO KOMEKCy YKpaiH! Ta IHIITMX 3aKOHOTABUMX aKTiB
VYkpaiHu Moo neperisy OKpeMHX MIbT 3 Omo/iaTKyBaHHs» No2325-
IX [4], mo ckacoBye 3BUTbHEHHS Bix onojarkyBanHs [1/1B, akuu3anM
MOJATKOM Ta MHTa OIEpalliil 3 BBE3eHHsI HA MUTHY TEPUTOPit0 YKpai-
HU TPAHCTIOPTHHUX 3aCO0iB.
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O,I[HaK, JJI BOJ'IOHTCpiB, K1 JoroMararTh 3aXUCHHUKaAM praIHI/I,
XOUYyTh 3pOOHMTH BUHSITOK. EKCriepTH Ta ypsI0BIli MarOTh HA METi 3a-
MPOBAUTH HYJIHOBE PO3MUTHEHHS TPAHCIIOPTHUX 3aC0O0iB, aji¢ 3 TIEB-
HUM PsiZIOM 00MEXKEHb III0JI0 TPYIT 0CI0 Ta MapKH aBTO, L0 MiIJIsTaTH-
MYTh HYJIbOBOMY PO3MHUTHEHHIO.

CkacyBaHHS PO3MUTHEHHS Mae€ sK i IepeBaru, Tak i HeIOMiKu. 30-
KpeMa HOoTo IMMO3UTHBHA CTOPOHA OXOTUTIOE SIK 1 aBTOBJIACHUKIB OCOOH-
CTO, B pO3pi3i 3HMKCHHS [[IHU aBTO, TaK i CKOHOMIKY KpaiHH B II1JIO-
My, a caMe CTHMYJIIOBaHHS BHYTPILIHBOTO PHHKY 32 PaxyHOK IOSIBU
KOHKYPEHTHUX TOBapiB. Takoxk, MepeBaror0 Moxke OyTH 3MEHINCHHS
KUTBKOCTI HEJIeTaTbHO BBE3CHUX TPAHCTIOPTHHUX 3ac0o0iB. Hapasi MuT-
Hi 300pH MOXYTh OyTH HEBHUIPABIAHO BEIUKUMH, TOMY BIIACHHKH
aBTOMOOLJTIB 3 IHO3EMHOIO PEECTPALIIEI0 HAMAraTUMYThCsl 3HAWTH Me-
XaHI3MH YXWJICHHS BiJl CIJIaTW MUTHUX TUIATEKIB TPU IMITOPTi TpaH-
CITIOPTHOTO 3aco0y.

OCHOBHHMM HEIOJIIKOM HYJTHOBOTO PO3MHUTHEHHS € 3MECHIIICHHS OF0-
JOKCTHUX HAOXOIKCHB, 00 BiﬂcyTHiCTB CTaBKU PO3MUTHCHHS MOXKE
BUKJIMKATH 3HAYHI BTpaTu Z[OXOZ[iB. HO TOTO K, MOXXC BUHUKHYTH
mpo0ieMa KOHTPOITIO STIKOCTI Ta 6€3MEKH iIMITOPTHUX aBTOMOOITIB, 1110,
B CBOIO 4epry, BIUIMHE Ha 3poctaHHs Kigbkocti JTII. Oxpim Toro,
HYJBOBC PO3BMHUTHCHHA MOXKC IMPU3BECCTHU N0 3pOCTAHHA 00CHAriB BXKHU-
BaHUX Ta EKOJIOTIYHO IIKIJUTMBHX aBTOMOOLTIB, IO 3arpoXyBaTHMe
HAaBKOJIMIIIHEOMY CEPEIOBHIIY Ta 30POB’ 10 HACEICHHS.

OTxe, TieplI HiX MPUAMATH PILIEHHSI TPO TTOBEPHEHHST HYJILOBOTO
PO3MUTHEHHSI, TOTPIOHO YBa)KHO OLIHWTH MepeBaru Ta pusuku. Ciif
3a0€3IeUnTH HAJICKHUN KOHTPOJIb 3a SIKICTIO Ta OE3MEeKOr IMIOpT-
HHUX aBTOMOOWJIIB Ta PO3TISIHYTH BapiaHTH 30aIaHCYBAaHHS MOKITUBUX
BTpAT OIOMKETHUX HATXOIKCHb.

1. Hynvose posmumnenns asmo 2023 ¢ Vkpaini: ocmanni nosunu ma oemani. Mum-
Hutl opokep «Yevro Bpokepy. URL:  https://www.yevro.com.ua/category/novyny-
mytnyczi/ (0ama 3seprenns: 25.04.2023p.)

2. ITinveose po3mMumHnen s agmo nPONOHYIOMb ROGEPHYMU OJisl OCSIKUX 2DOMAOSIH: HOBL
saxononpoexmu. [lopman ons 6yxeanmepis, gpinancucmis, opucmis «/Jebem-Kpe-
oumy. URL: https.://news.dtkt.ua/society/auto/77965-pilgove-rozmitnennia-avto-
proponuiut-povernuti-dlia-deiakix-gromadian-novi-zakonoprojekti (0oama 36ep-
Henns: 26.04.2023p.)

3. Ilpo enecenns smin 0o Ilooamkosoeo kooekcy Ykpainu ma iHWUX 3aKOHOOAGYUX
akmie Yxpainu w000 600CKOHANEHHS 3AKOHOOA6CMEA HA Nepiod Oii 80EHHO20
cmany: 3axkon Yrpainu 6io 24.03.2022, Ne2142-1X. URL: https://zakon.rada.gov.
ua/laws/show/2142-20#Text (0ama 36epnenns: 25.04.2023p.)
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4. IIpo enecennsi smin 0o Ilooamkosoeo kooekcy Ykpainu ma iHUWUX 3aKOHOOAGYUX
axkmie Ykpainu w000 nepe2nsidy okpemux niibe 3 OR0OAMKY8anHs: 3axkon Yrpai-
Hu 610 21.06.2022, Ne2325-IX. URL: https://zakon.rada.gov.ua/laws/show/2325-
IX#Text (0ama 36epuenns.: 27.04.2023p.)
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KPVIMIHAJIBHE ITPABO TA KPVIMIHOJIOTI'IA;
KPMMIHAJIbHO-BUKOHABYE ITPABO

KPUMIHAJIbHA BIANOBIAANBHICTb OCOBU 3A
BYNHEHHSA 3IBANTITYBAHHA TA CEKCYAJIbHOIO
HACUINIbCTBA CTOCOBHO AITEW B YMOBAX
BOEHHOIO CTAHY

Karniviuyk M.

lMpukapriamceKuli HayioHanbHUU yHigepcumem iMeHi
Bacuns CmegaHuka

3 moJaTkoM TTOBHOMacIITaOHOTO BTOprHeHHs Pocilickkoi Denepa-
1ii Ha TepUTOPi0 YKpaiHU 3HAYHO 3POCIH MPOTUIPABHI JISTHHS, SKi
KBaJIiKYIOThCS SIK BOEHHI 30YMHU. Tak, MOYMHAIOUN 3 24 JTI0TOTO
2022 poky cranoMm Ha 3 4epBHsS 1poro x poky OOH 3adikcysana
124 BUMasKM CEKCyaJbHOTO HACHUJIbCTBA, BIMHEHOTO CTOCOBHO OCiO
pizHOi ctati Ta Biky [1]. Cranom Ha kiHens rpymaas 2022 poky Odic
I'enepanbpHOTrO TMpOKypopa YKpainu omyOnikyBaB iH(opmaiio mpo
BCTaHOBJICHHS |54 BUMAKiB CEKCyaIbHOTO HACHIIBCTBA, TIOB’ SI3aHOTO
3 KOH(]ITIKTOM, 6 BIFICBKOBOCTY)OOBIIM PD Oyito moBigoMIIeHO Mpo
MiI03pY, IOA0 ABOX OCIO MO Cyay CKepOBaHO OOBHHYBAJIBbHI aKTH,
a oflHy 0c000 3acymkeHo [2]. 3a iHpopmaitieto 3 opiliiHOTO calTy
Odicy I'enepanbnoro IIpokypopa, «3 TOUaTKy POKY CHOCTEpIraeTh-
cs 3poctanHs Oinbiie HX Ha 40% y NOPIBHAHHI 3 MUHYJIUM POKOM
KUTBKOCTI TTOTEPITITNX BiJ 3JIOUMHIB HMiTeH, 3 skux moHax 300 cramm
MOTEPIIMMHE BiJl 37I0YMHIB IPOTU CTAaTEBOI CBOOOIU Ta HEIOTOPKAHO-
cTi» [3]. 3riaHo i3 3BiTiB MpOKyparypH 3a cideHb-rpyaens 2021 poky,
MOTEPIUINMH BiJ 3TBAITYyBaHb Ta 3aMaxiB Ha HUX cTajo 148 mano-
miTHIX Ta 136 HemoBHOMITHIX 0¢i0. 3a 11e#t ke mepion y 2020 pori 82
HETMOBHOMITHIX Ta 151 ManomiTHii. B Toit uac sk crarucruka 3a 2022
piK 3a BKa3aHUW mepio] BKa3ye, 110 NOTEPHUIUMH Bijl CEKCyalbHOTO
HACWJIbCTBA € 38 HETIOBHOITHIX Ta 54 MaJONITHIX, a BiJ| 3TBAJITYBaHb
— 61 197 BignoBigHo. OmHAK HE CIix 3a0yBaTH, 110 B Yac BIHHU TaKi
TIPaBOMOPYIICHHS KBamq)ucy}OTb 13a crarrero 438 (HOpYHICHHH 3aK0-
HIB Ta 3BM4aiB BiiiHn). Tak, 3rigHO CTATUCTHKHU TOTEPIINMH 33 KBa-
midikariero 1iei crarti € 3394 HenoBHOMITHIX Ta 812 ManomiTHIX. [4].
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[Monpu Te, 1m0 cTareBi 3JI0YMHU 3apa3 MarOTh MAaCIITaA0OHUM Xa-
pakTep, 3aKOHO/IaBCTBOM HE JIOCTATHHO BPETYJIbOBaHA KPHUMiHaJIbHA
BIAMOBIMATBHICTE 3a Taki MisSHHA. Tak, MocTae MATAHHS KBaTidikamil
JAHOTO TPABOTIOPYIICHHS, ajKe 1Ie Moxke OyTH cT. 152 ta 153 Kpu-
MIHAJIBHOTO KOJICKCY YKpaiHU 3 BpaxyBaHHSIM BOEHHOTO CTaHY, sIK 00-
CTaBUHM, IO OOTHKYE KPUMIHAIBHY BiJOBIANBHICTh, a TAKOX CT.
433 KK VYkpaiam, sika BCTAaHOBJIIOE BiINOBITabHICTD 32 HACHILCTBO
1010 IIUBUILHOTO HACEJICHHS B PaiioH1 OOMOBUX i, KPIM TOTO, CTAT-
Tero 438 BCTaHOBJICHA BiNIOBIABHICTD 32 JKOPCTOKE MOBOKEHHS 3
[IMBUTBHUM HacelieHHs [5].

Ha panwit gac icHye 3aKOHOIIPOEKT PO BHECEHHS 3MiH 10 Kpu-
MIHAJIBHOTO KOJCKCY YKpaiHW MO0 ITOCHJICHHS BiAIMOBIAAIBLHOCTI
3a 3TBAJTYBaHHS Ta CEKCyalbHe HacwibCTBO jaited Bix 01.07.2022.
OpHuM i3 TIoJNOXKeHb € fonoBHeHHs ctared 152 ta 153 KK VYkpainn
JaCTHUHOIO 7 sika BCTAHOBTIOBATHME BiIIOBIJAIBHICTH 3a IiI0YPIO-
BaHHS YM BUJAHHS HaKa3y IOJI0 BUMHCHHS 3IBAJITYBaHHS Ta CEKCY-
AJBHOTO HACWJIbCTBA BIJIIIOBIZHO, B YMOBaX BOEHHOTO CTaHY, SIKIIO
BOHM CIIPUYMHWIA CMEPTh MAJIONITHROTO a00 1HIII TSHKKI HACIIIKH.
Cankrrist 000X cTaTeil mepeadavyae qoBiTHE M030aBICHHS BOJII.

Ci1ij1 IOTOIUTHCS 3 THUM, 1110 JIaHi TisIHHS TOTPe0yOTh BCTAHOBJICH-
HsI BIJIMOBITHOT KPUMIHAJILHOI BIIMOBIAAILHOCTI, OJTHAK, 3aIIPOTIOHO-
BaHA PEaKIIisl CTaTel BKIFOYA€ MOXKIIUBICTh 3aCTOCYBaHHS IHCTUTYTY
3BITBHEHHS BiJ KPUMIHAIBHOI BiATIOBIMAEHOCTI T iIHCTUTYTY 3BijIhb-
HEHHS BiJ| BiZIOYBaHHs MOKapaHHs BiAMOBiHO 0 crateir 49 1 80 KK
BinoBiHO [6]. CHipHUM TaKoX € MHUTaHHS MIOA0 Oe3aJbTePHATHB-
HOCTI CaHKIIIH cTaTel, OCKIIBKH TakKi MMOJI0KEHHS CyTiepeyarh iHAUBi-
IyaJTbHOCTI TTIOKapaHHIO, PO o 3a3HadeHo B KoHctuTymii Yipainu
(cr.61) , a Takox Pimenni Koncrurynifinoro Cymy Ykpaiam Ne 15-
p/2004 Big 2 nuctonana 2004 poky [7]. Tomy cnig moroguTtucs i3
JYMKOIO, BUKJIQJICHOI Y BHUCHOBKY, 110 TOBMHHA OyTH BCTAHOBJICHA
TaKoXX MiHIMaJbHA 1 MaKCUMaJIbHA MEXa TaKOTO MOKapaHHs, K T03-
0aBJICHHS BOJI Ha TIeBHUE cTpok. Kpim Toro, cyd’eKToM Takux mpa-
BOTIOPYIICHB CJIiJT BBAYKATH HE JIUIIE 0CI0, SIK1 BIIJAJIM HaKa3 4u Oyiu
mig0yproBadaMu, a TaKoXK H 1HIMUX 0Ci0, SIKi CTajau CIiByYaCHUKAMH
TaKWUX MPOTUTIPABHUX JTiSTHB.

Tomy, 3mintotoun c1.152 Ta 153 KK Ykpainu, ciig Takoxk BpaxoBy-
BaTH HEOOX1HICTh 3MiHu cTarTi 49 Kpuminanenoro Konekcy. 3okpe-
Ma, CIIiJl JONMOBHUTH ii YACTHHOIO 7, sika O 3aKpiIUIFOBaIa MTOJIOKCHHS
TIpo Te, IO TIPHU BUNHEHHI KPUMIHAIBHHUX MIPaBOTIOPYIIIEHD, TIependa-

116



KpHMiHaHBHa BiHHOBiHaHBHiCTB 0Cco0M 3a BUNHEHHS 3TBaHTyBaHH9{ Ta CEKCYaJIbHOTO HAaCHIIbCTBA

yeHux CT.152 Tta 153, 010 MaJIOIITHIX AITEH miJ yac ail BOEHHOTO
CTaHy JaBHICTh He MOMMUproeThess. Hanpukiarn, :
* 070 4.7 c1.49 KK Vkpainu :

«7.'Y pa3i BUNHEHHS KPUMIHAIBLHOTO MIPaBOMIOPYIICHHSI, ITepeaoa-
yeHoro crarTsiMu 152-153 mporo Konmekey B uac BOEHHOTO CTaHy CTO-
COBHO MaJIOJIITHROI 0COOM JITaBHICTh HE 3aCTOCOBYETHCSI.

* 070 4.7 c1.152 KK Vkpainu :

«7. i1, nepeadavyeHi 4acTUHAMH TEPIIO0, JPYIOK Ta TPETHOI
i€l crarti a0 BiJlaHHS Haka3y MO0 TaKUX JiH MO0 MaJIOIiTHhOL
0Cco0M, BYMHEHI B YMOBaX BOEHHOTO CTaHY, -

KaparoTbCs 1TO30aBICHHSIM BOJIi HA CTPOK I’ SITHAALATH POKiB a00
JIOBIYHUM 11030aBJIIEHHSIM BOJI.

e moz0 4.7 cT. 153 KK VYkpainu :

«7. Jii, mependavyeHi 4YacTHHAMH TEPIIO0, JPYTOI Ta TPETHOIO
1mi€ei crarTi a0 BimaHHS HaKa3y IMIOJ0 TaKUX i MO0 MaoiTHHOT
0CO0H, BUMHEHI B YMOBaX BOEHHOI'O CTaHY, -

KaparoThCsl 1T030aBJICHHSIM BOJII HA CTPOK I’ SITHAIIISTh POKIB 200
JIOBIYHUM I1030aBIICHHAM BOJII.

ATBTepHATUBHAM BapiaHTOM € BHECEHHS JOMOBHEHB 110 cT.438 KK
VYkpainu. [lani 3MiHN € OUTBII parioHAILHIUMH 3 OTIISIY Ha BiJICYT-
HICTh HEOOXiTHOCTI BHECEHHS 3MiH y 3araibHy yactuny KK Yipainu,
a TaKOXK CHEMialbHUI Cy0’€KT JisSTHHS.

Tax, MmoxxmBUM BapianToM monoBHeHHs cT.438 KK Ykpainu € :

«3. YKopcToke OBOKEHHS 3 MAJIOJITHBOI 0COOO0I0, IIUIIXOM BUH-
HEHHS [, mepe0auyeHNX YaCTHHAMU TEPIIO0, IPYTOI0 Ta TPETHOIO
crarti 152 mporo Komekcy abo yacTHHaMU MEpIIOr0, IPYTOI0 Ta Tpe-
ThotO cTaTTi 153 mporo Koxekcy, -

KaparThCs M030aBJICHHSM BOJII Ha CTPOK I’ SITHAALATH POKIB a00
JIOBIYHUM 11030aBJIIEHHIM BOJII».

Orxe, nani 3MiaM 10 KpuMiHaIhHOTO KOfIeKCy YKpaiHU YIOCKO-
HaJISATh MOYUIMBICTH TMPUTATHCHHS 10 BiAMOBIMATHHOCTI 3JIOYMHIIIB,
SIK1 BUMHSIIOTH JisSIHHS, Tiepea0adeHi crartsamu 152 Ta 153 B ymoBax
BOEHHOTO CTaHy.

1. Vkpauna: nouemy max clodjicHO pacciedo8ams Qaxkmvl CeKCYaIbHO20 HACUTUS 60
epemsi 6otinbl [Enexmponnuil pecype] : Ogiyitinuil enekmponnuil pecypc OOH. —
URL : https://news.un.org/ru/story/2022/07/1427382 .

2. IIpoxypopu ecmanosunu exce 154 gpaxmu cexcyanbHo2o HaACUIbLCmMea 3 60Ky 6ili-
cbkogocycoosyie PO [Enexmponnuii pecype] : Exekmpounnuti nopman Ogicy
Tenepanvroco Ilpoxypopa. — URL : https://www.gp.gov.ua/ua/posts/prokurori-
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vstanovili-vze-154-fakti-seksualnogo-nasilstva-z-boku-viiskovosluzbovciv-rf-
onovleno.

3. Baxucm inmepecis oimeti — 00UH 3 OCHOGHUX NPIOPUMEMIE POOOMU OP2aHiE Npo-
xkypamypu [Enexmponnuii pecype] : Enexkmponnuti nopman Oghicy I'enepanvo-
2o Ilpokypopa. — URL: https://gp.gov.ua/ua/posts/zaxist-interesiv-ditei-odin-z-
osnovnix-prioritetiv-roboti-organiv-prokuraturi .

4. Ilpo s3apeccmposani KpumiHanbHi NPAGONOPYUIEHHS. MA pe3yabmamu ix 0ocyoo-
6020 poscnioysanns [Enexmponnuti pecype] // Hopman Ogicy [enepanvroco
npoxypopa —URL : https://gp.gov.ua/ua/posts/pro-zareyestrovani-kriminalni-
pravoporushennya-ta-rezultati-yih-dosudovogo-rozsliduvannya-2

5. Kpuminanvnuil kodexc Ykpainu 6io 5 keimus 2001 poxy [Enexmponnuii pecypc] //
Bioomocmi Bepxosnoi Paou Yxpainu. — 2001. — Ne 25-26. — URL : https.//zakon.
rada.gov.ua/laws/show/2341-14#Text .

6. Haykoso-excnepmuuil sucnosok 0o Ilpoexmy 3akony npo énecenns smin 0o Kpumi-
HanbHO20 KoOeKcy Ykpainu ujooo nocunents 6ionogioanbHOCMI 3a 316AAMYBANHHS
ma cekcyanvHe Hacuibemeo oimeti [Enexkmponnuii pecype] — URL : https://itd.
rada.gov.ua/billlnfo/Bills/Card/39917 .

7. Piwennss Konemumyyiiinoco Cydy Yrpainu y cnpasi 3a KoncmumyyitiHum nooaH-
Hsam Bepxosnoco Cydy Vkpainu wooo eionogionocmi Kowcmumyyii Yxpainu
(xoncmumyyitinocmi) nonodcens cmammi 69 Kpuminanvnozo xooexcy Yrpainu
[Enexmponnuii pecypc] — URL : https://zakon.rada.gov.ua/laws/show/v015p710-
04#Text .

NMPUTATHEHHA OO BIAMNOBIAAJIBHOCTI
POCIUCbKUX BINCbKOBUX 3A YMUCHI HANAQMU
HA PEJNITIAHI, OCBITHI TA KYNbTYPHO-
ICTOPUYHI NAM’ATKN B YKPAIHI

Cynuma A.TT.

lMpukaprnamceKuli HayioHanbHUU yHieepcumem

imeHi Bacuns CmecpaHuka, Hag4yanbHo-Haykosul

topuduyHul iHcmumym

AKTyanpHICTH TeMH. BiiiHa pociiicekoi demeparrii ska TpuBae 3
2014 poky mpuHEecTa YKpa'l'Hi BEJIMUE3HI BTPATH: COTHI 3HHUIICHUX
MICT, pO3Fpa6OBaHI/IX 3aKJIajiB KYJBTYpH, 3a0paHo JIECATKU THUCIY
JKUTTIB - SIK BICHKOBHX, TaK i NUBUTRHUX. 3 00Ky 3k pd BimOymocs
CKOEHHSI COTCHb BOEHHUX 3JIOUMHIB, 3MIMCHEHHS SIKUX € HEIOMYCTH-
MHUM 32 HOpMaMHU MIKHApOJHOTO TyMaHiTapHoro npasa. [locrae nmpo-
OJeMa MPUTSATHEHHS JI0 BIIMOBIAAILHOCTI POCIHCHKUX BiICHKOBHX 32
CKO€HI 3JI0YMHU Ha TepUTOPii YKpaiHu, TOMY JaHe OCIiHKEHHS CTa-
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TIpUTATHEHHS [0 BiMOBIAAIBHOCTI POCIHCHKHX BiliCBKOBHX 3a yMUCHI Hamam

HE KOPUCHHM, 1 Ha HOro OCHOBI MOKHa Oyzie poOUTH MEBHI BUCHOBKH
PO MOXKIIUBI CITIOCOOH Ta METOJIM TIPUTATHEHHS JI0 BIAMOBIAAILHOCTI
POCIHCHKHX BIICHKOBHX Ta BIHCHKOBO-TTOJIITHYHOTO KEPiBHUNTBA P(.

[MomupeHnM 3II04UHOM, SIKUH 31HCHIOIOTh POCIHCHKI BIiICHKOBI €
3HUMICHHS PENIrifHUX, OCBITHIX Ta KYJIBTYPHO-ICTOPUYHUX ITaM’SITOK.
KynerypHuM nam’sTkaM 3aBAa€ThCsl BEJIMUYe3Ha KO/, BTPaueHo 0e3-
JIY ICTOPUIHO-KYIBTYPHHUX I[IHHOCTEH.

MerToro CTaTTi € aHai3 MOJIOKEHb HAI[IOHAILHOTO 3aKOHOIAaBCTBA
VYkpainu Ta MDKHApPOTHHX aKTiB, IO MepeadadaroTh 3aXUCT MaM’ITOK
icTOpii Ta KyJIBTYPH, a TAKOXK HAIIPAIFOBAHHS IIJISIXiB MEXaHI3MY ITPH-
TATHEHHS JI0 BiIIOBITAIBHOCTI pOCIHCHKUX BIHCHKOBUX 3a 3MIMCHEHI
3JI0YHHHU.

st HamvcaHHA CTaTTi BHUKOPHCTOBYBAaTHCH TEOPETHYHI METOIH
JOCHIJDKEHHSI, a caMe: aHali3, y3arajJbHEHHs, ITOSCHEHHS Ta KJacH-
(hixarris.

Buknan ocHoBHOTO Marepiainy. Bix mouary moBHOMacmTaOHoO1 Bild-
HU pd mpoTn YKpainu, pociiicbKUMH BiIICBKOBUMU OyII0 3pyHHOBaHO
BEJIMYE3HY KiJbKICTh IUBUIBHUX 00’ €KTIB: JECATKH JIKapeHb, TUTS-
9UX CaJIOYKiB, KIHOTEATPIiB, KUTIOBHX KOMIUICKCIB Ta iH. KymasTypHi
mam’sITKH TaKoXK 3a3HaJIM BEJNMKUX 30UTKIB. [limpaxyHOK 3arajibHUX
BTpaT cepell KyIbTYpHOI CIaAIIMHU JyK€ YCKIaJHCHHH, ajKe Jes-
Ki CIIOpya¥ 3HaXOASTHCA Ha TEPUTOPIl MiAKOHTPOIBHIN BOPOTY, TOXK
OTIMIC BTPAT 1 3aBAAHUX 30UTKIB CTA€ HEMOYKJTUBHM.

3rigHo oQiiHUX JaHuX, 110 Oy/Iu onyOIIikoBaHi Ha caiiTi MiHic-
TEpCTBa KyJIbTypH Ta iHQOpMaIiifHOl MOMITHKH YKpaiHu 4 BepecHs
2022 p., Ha TepuTopii YKpainu Oyio 3adikcoBaHO MIBTUCSUI €Mi30/iB
BOEHHUX 3JIOYMHIB PP MPOTH YKPATHCHKUX 00’ €KTIB KYJIBTYPHOI CITajI-
IIUHYU Ta 3aKJIafiB KyaeTypH [1].

3riiHo MonepenHixX MmigpaxyHKiB, BHACIIOK 0OCTPIIiB OKYIaHTIB
142 006’ exTH KyTBTYPHOI CHIAINTUHA 323HAIN PYHHAIIIH 1 TOIIKOKEHb:
23 maM’SITKY HalllOHAJILHOIO 3HaYeHHs, 112 mam’sTOK MICLIEBOIO 3Ha-
YeHHs Ta 7 MIOMHOBUSIBICHUX 00’ €KTIB KyIbTypHOI criaqmuan. LlinHi
icTopuyHi 3a0yJ0BM TaKOX 3a3HAJIM YUMaINX PyHHYBaHb, a iX 3arajb-
Ha KIJBKICTh CTAaHOBUTH 132 00’ €KTH.

CremianmizoBana ycranoBa Opranizarnii O0’eqnanux Hariit 3 -
TaHb 0CBiTH, Hayku Ta KyneTypu (FOHECKO) 22 sxoBTHs 2022 p. mij-
TBepAMIIa MOIKomKeHHs 207 00’ €KTIB KyIbTYpHOI CIIQAIINHU B YKpa-
HI BiJl TOYATKy IMTOBHOMACIITAOHOTO BTOprHeHHsT PD 24 mrotoro [2].

S0, B onTykax MpaBOBHX MiACTaB Ta MEXaHI3MIB TPUTITHEHHS
POCIHCHKUX BIICHKOBHUX JIO BITIOBIIAIBHOCTI, 3BEPHYTHUCSI JI0 3aKOHO-

119



Cynuma A.I1.

JaBcTBa YKpaiHW, TO, EpIl 3a Bce, HaeThes npo Hopmu Kpuminaib-
Horo kozekcy Ykpainu. Tak, HasBHa cT. 438 (IlopymieHHs 3aKkoHIB Ta
3BHYAIB BifHM), a 9acTHHA | CT. mi€i cTarTi epexdadae BiAMOBIIATh-
HICTh 3a po3rpaOyBaHHs HAI[lOHAILHUX I[IHHOCTEH Ha OKYIOBaHIH
TEpUTOPIi, 3aCTOCYBaHHSI 3aCO0IB BEJICHHS BiliHU, 3a00pOHEHHUX MiXK-
HapOJHUM TIPaBOM, IHIII MOPYIIEHHS 3aKOHIB Ta 3BHYAIiB BIHHH, IO
repenbadeHi M>KHApOIHUMH TOTOBOpPAMH, 3rojia Ha 000B’SI3KOBICTh
sKuX HajaHa BepxoHoro Panoro Ykpainu, a Takoxk BiJJIaHHS HaKa3y
PO BUMHEHHSI TaKuX Jii [3].

Sk 3a3navae cynas Bepxouoro Cymy I Amicimos, ct. 438 KK
VYkpaian HakTHIHO € OJTaHKETHOIO HOPMOTO, 1 ii «MI>KHApOIHO-TIPaBO-
Ba» OJAHKETHICTh Y KO)KHOMY KOHKPETHOMY BHUIIAJKy MOTpeOye 3BEp-
HEHHS JI0 MPaBWJI Ta 3BUYAiB BEJICHHS BiliHU, SIKi TIOBUHHI MICTUTH
MTOCHUIIAaHHS HA HOPMHU, CTATTi i MpaBWIa KOHBEHITiH, 800 HOpMH 3BHYa-
€BUX TIPABWJI, IO HATTOBHIOIOTH 3MICT 00’ €EKTHBHOI CTOPOHU 3JIOUHHY,
nependauenoro ct. 438 KK Ykpainu [4].

CporozHi HEOOX1THO PO3YMITH, LIO JJISl IPUTATHEHHS POCIHCHKUX
BIMCHKOBHX 10 BIAITOBIZAJIBHOCTI HAIKUX HAI[IOHAJIBHUX MEXaHI3MiB
MO)ke OyTH HEIOCTaTHHO. MU MOXEMO 3a09HO PO3CIiTyBaTH il po-
CIMICbKHMX BIMICBKOBHX B MeKaX KPHUMiHAJIBHUX MPOBAJKEHB, TPOBO-
JUTH CYJIOBI 3aciJlaHHsI Ta BUHOCUTH OOBUHYBajbHI BUPOKH, OJIHAK
JUTST BUKOHAHHSI TaKMX BHUPOKIB TOTPIOHO 3aTpUMyBaTH pPOCIHCHKUX
BIMICHKOBHX Ha TepuUTOpii YKpainm abo Ha TEPHUTOPIi IHIIHMX IepkaB
(32 yMOBH OTOJIOIICHHS ITUX 0CI0 y MIKHAPOJAHUH PO3IIYK 32 3aITUTOM
VYkpainn). Tomy motrpiOHO PO3IVISIHYTH MIXKHApOIHI aKTH Ta MiXHa-
POIHI MeXaHi3MHU PUTSITHEHHS 710 BiJIOBIAIBHOCTI 32 yMHCHI Harla-
ITA Ha PEJIiTiiHI, OCBITHI Ta KYJIBTYpHO-ICTOPHYHI ITaM’ I TKH.

KynerypHa cnapmmHa B yMOBaxX BiWHM IIJUISTAa€ 3aXUCTY Y paM-
kax ['aa3pkoi KOHBEHIIT PO 3aXUCT KYJABTYPHUX LIHHOCTEH y BUMA-
Ky 30potinoro koHQuTiKTY Bif 14 TpaBHsa 1954 poky. HasBHUMIT Takoxk
[Tepmmit mpoTokon 10 ['aa3pkoi KOHBEHINII PO 3aXUCT KYJIBTYPHUX
MIHHOCTEH y BHIAIKY 30poitHoro KoH(iKkTy Bif 14 TpaBHs 1954 p.,
a takox [lpyruii mporokon 10 ["aa3bk0i KOHBEHIIIT PO 3aXUCT Kyilb-
TYpHHUX I[IHHOCTEH y BHITaJKy 30pOWHOTO KOH(IIKTY Binl 26 TpaBHA
1999 poky.

Hpyrwuii nporokon 1o Kousenii OOH Bix 1954 poky nepenbauae,
IO 3aCTOCYBaHHS NMPHHIUITY «BOEHHA HEOOXiAHICTHY MpPU MOLIKO-
JOKEHHI KYJNBTYPHHX IIIHHOCTEW MOJIJIMBE JIMIIE, SKIO «HEMa€ KO-
HOI MMPaKTHIHO MOKJITUBOT aJIbTCPHATHBH JIJIsT OTPHUMAHHS PIBHOIIIHHOT
BIHICHKOBOI miepeBaru» [5]. BapTo 3a3HaunTH, 110 KYJIBTYpHI 00’ €KTH,
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TIpUTATHEHHS [0 BiMOBIAAIBHOCTI POCIHCHKHX BiliCBKOBHX 3a yMUCHI Hamam

skl Oynn arakoBaHi B YKpaiHi, He BUKOPHCTOBYBAJINCS SIK BIICHKOBI -
iXHE 3HUIIEHHS He OyJI0 BUKIMKAaHO BOEHHOKO HEOOXiTHICTIO.

Crin 3a3HaunTH, mo ctarts 53 (1) JlomarkoBoro mporokony I Ta
crarts 16 [logarkoBoro nporokoiny Il ["aa3pkoi KOHBEHINT WIYTh IiIe
JlaJii: BOHU He nepea0auaroTh MOXKIIUBOCTI MOPYIIUTH 3a00pOHY Ha-
najy Ha KyJAbTYypHI IIHHOCTI 3 TIOCUJIAHHAM Ha JIIHCHY BiliCHKOBY He-
00X1MHICTh. «KyIBTYpHI IIHHOCTI MiJIATaIOThE OCOOIMBOMY 3aXHCTY.
IcTopuuHi mam’sITKH, BUTBOPH MHUCTEITBA Ta MICISI BiIPaBICHHS
KYJIBTY, SIKI CTAaHOBJIATH KYJIBTYpHY YM JAYXOBHY CHaJIIMHY HAapoOAiB,
HEe TOBWHHI OyTH 00’€kTamu Oy/b-SKAX BOPOXHX [l i HE TTOBHHHI
BUKOPHUCTOBYBATHCH JUTSI I ATPUMKH BiHICHKOBHX 3yCHIIb.» [6, S58c.].

3riJIH0 HOPM MIKHAPOHOTO T'yMaHITAPHOTO MpaBa, KyIbTYpPHI I[iH-
HOCTI KOPUCTYIOThCS 3aTaJIbHUM 3aXHCTOM SIK IUBUTBHI 00’ exTH. Kpim
TOTO, CJiJl BXHBATH OCOOJMBUX 3alO01KHUX 3aXOJiB, 00 YHUKHY-
TH 3aMOMiSTHHS IIKOAW KYJBTYPHHUM I[IHHOCTSIM, OCKUTBKH BOHH Bif-
HOCSITHCSI JI0 HAWOUIBII IIHHUX HUBUILHUX 00’ €ekTiB. [ToTpeda Takux
3aMmo01KHUX 3aX0/1iB 3pOCTaE, SIKIIO TOH UM IHIINK MPEAMET UM 00’ €KT
€ 00’€KTOM KyJIBTYPHOI CHIaAIIIHA Hapoy [6].

BucnoBku. [IpuTsTHEHHS IO BiATOBIMANBHOCTI POCIMCHKUX Biii-
CHKOBHX 3a YMHCHI HallaJM Ha PENIiriiiHi, OCBITHI Ta KYJIbTYPHO-1CTO-
pUUHI TaM’SITKH Ha TepUTOpii YKpaiHU MOXKe BiOyBaTHCS B MEXKax
MIPUTATHEHHS iX /0 KPUMIHAIBHOI BiIMTOBIAaILHOCTI 3TiAHO 3i CT. 438
KpuminaibHOTO KOAEKCY YKpaiHu.

Hanann pociﬁcm(nx BICHKOBMX Ha PEJIriifHi, OCBITHI Ta KyJb-
TypHO- ICTOpHYHI IaM’ATKH MPOSBIIAIOTECS SIK Yepes p031“pa6YBaHH$1
HALIOHATTBHUX HIHHOCTEH Ha OKYMOBaHIit TepHTopu TakK i, B OCHOBHO-
MYy, depe3 IHIII MOPYIIeHHS 3aKOHIB Ta 3BHYAiB BiHU. 3M1CT TTOHSTTS
«IHII TIOPYIICHHS 3aKOHIB Ta 3BUYaiB BIHW» PO3KPUBAETHCS Y MiXK-
HapOJHO-TIPABOBUX aKTax, OCKUIBKHU CT. 438 KpuMiHaIBbHOTO KOACKCY
VYkpainu € 6JaHKETHOIO.

MOJTHBO CHOTOTHI TTOCTAE MOTpeda y BmockoHaneHHi Kpuminab-
HOT'O KOJIEKCY YKpaiHH, 30KpeMa JOIIOBHEHHSAM HOT0 HOBOIO CTAaTTEO,
sika O mpsiMo nepeadayaa BiAMOBiJaNBHICTh 32 BOEHHI 3I0YMHU TIPO-
TH KyJBTYpHUX I[IHHOCTEH, 110 TIepeOyBaroTh IiJI 3aXUCTOM MiXHa-
pOIHOTO TYMaHITapHOTO TpaBa. KpiM TOTO, € HEOOXiTHUM TOITYK
HOBHX 1HCTPYMEHTIB JUISl IPUTATHEHHS J0 BIAMOBINATBHOCTI POCiii-
CHKHUX BiliCBKOBHMX, HaIPHKJIAJ YTBOPECHHSI OKpeMoro Mi>kHapoaHOTO
TpUOYHay, SKHI OM MaB FOPUCAMKIIIIO PO3TIISIATH BCi i1 BICHKOBUX
p®d Ha TepuTopii Yipainu, mounnarouu 3 2014 p.
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Cynuma A.I1.
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KPVIMIHAJIbHUN IIPOIIEC TA
KPUMIHAJIICTUKA; CYITOBA EKCIIEPTU3A;
OIIEPATVIBHO-PO3IIYKOBA JISA/IbHICTD

OCHOBHI NEPEBAIY TA HEQOJIKHA
3ACTOCYBAHHSA BIQEOKOH®EPEHL|II B
KPUMIHATIbHOMY NMPOBAOXEHHI

BpuHcbka 4.1.

lMpukapramceKuli HayioHanbHUU yHieepcumem iMeHi
Bacuns CmegaHuka

Ha croropninmHiit nens mudposizaiis HabyBae CTPIMKOTO PO3BUT-
Ky Ta TIO0aTBbHUX MAacIITabiB y BCiX cdepax KUTTETISIBHOCTI JIO-
JTUHH. HepCI[yMOBOIO LBOTO CTaJjia ’KOPCTOKa 00’ €KTHBHA peaHBHiCTL
(mangemist Ta Biitna pocii nporu Yipainn). He € BumsTKOM 1 Kprmi-
HAJTbHE TIPOBA/UKCHHS, OCKUIBKM Tpouec 1udposizaiii TOPKHYBCS

besnepeuno, B yMOBax BOEHHOTO CTaHy Bi;[GOKOH(bepeHmB’BOK
OyB 1 3a/TMIIAETECS OJHIEIO 3 TAKUX TEXHOIOTH, AKa IHTCHCHBHO PO3-
BHBAETHCS. Hapa31 JIOCHTB YaCTO JOCYIOBI PO3CHIAyBaHHA i CYIOBI
TIPOBAKEHHS 3MIHCHIOIOTHCS Y PeKUMI BigeokoHpepeHtii [2,¢.233].

BinbIicTs aBTOPIB 11010 BU3HAYCHHS MOHSTTS BineOKOH(bepeH-
1ii JO0CHI/DKYIOT 1e MATaHHs 3 TexHigHoro Goky. Jlo mpuknany, H
Ianbko BKasye, MO: «IiJ BiZICOKOH(PEPEHIIEIO y KPUMIHATLHOMY
MPOBAHKEHHI CIIiJI PO3YMITH OCOOIUBY MPOIETYPY, IO BUKOHYETHCS
3a JIOTIOMOTO0 TEJICKOMYHIKAI[IHHUX TEXHOJIOTIH, TIpU SIKIl CIIKY-
BaHHS Y BUDVIAI OOMiHY ay/io- Ta BiJleoiH(pOpMAaIIi€ro MiX BiJIaneHu-
MU YYaCHHKaMH CIia901 (po3mIykoBoi) nii BiOyBaeThCs HA BifCTaHi
(mmcTaHIiifHoO), ale B pekKuMi peaapHoro gacy»[3, ¢.395].

[Mopsimox 3aificHEeHHS MPOLECYTBHUX il B peKUMi BifeokoHDe-
PEHII3B 3Ky perIaMeHTOBaHUH He TibKM KpuMiHaibHUM mpouecy-
aJbHUM KOJIEKCOM YKpalHH[4] a Takox IlonoxxeHHsIM mpo TOPANOK
(hyHKIIOHYBaHHS OKPEMHX migcucreM (MoAyIniB) €1uHOI Cy10BOI 1H-
q)opMaumHo TCHCKOMyHlKaHII/IHOI cuctemHu[S].

Y IHIHIX KpaiHaX JaBHO i IPOKO BUKOPHCTOBYETHCS BIICOKOHe-
PEHII3B 30K Y KpuMiHaiabHOMY npoueci. Jlo npuknany: y HimeuunHi,
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Bpunceka .1

Benukiii Bpuranii, ®innsunaii, Kanagi, Ecronii Ta 6aratbox iHIINX
JeprKaBax.

BapTto 3ayBaknuTH, 110 y KpUMIHAIEHOMY MPOIECYaTFHOMY 3aKO-
HOJIAaBCTBI BIJICYTHE JieraJibHE BU3HAUCHHS MOHSTTS BiJcOKOH(DEpEeH-
uii. [Ipore BU3HAYEHO YiTKI MiJCTaBU I 11 3aCTOCYBaHHS Tij 4ac
nocynosoro posciigyBanss(uactuna 1 crarti 232 KIIK Ykpainn) Ta
cynoBoro nposapkeHns (ctarts 336 KIIK Ykpainn) [4], [6, ¢.19].

Tomy crig MaTé Ha yBasi, IO BHKOPHCTAHHS CHCTCMH BiJICOKOH-
¢depenmii y KpI/IMlHaJ'H:HOMy CYIOYHMHCTBI Ma€ sIK PAJd OUYEBHUIHUX
TIepeBar, Tak i HeJIOMIKiB.

Oto’x, TiepeBaraMm BiIeOKOH(EPEHIB3B 3Ky €: 1) CydacHICTb,
JTa€ MOKJIMBICTD «HTH B HOTY 3 4acoM»; 2) 3pyHHiCTB AKa Xapakre-
PHU3YETBCSL CYTTEBOIO EKOHOMIEIO Yacy Ta PecypciB; 3) MIBHIKICTH Ta
e(peKTHBHICTH — IOJIATa€ B TOMY, 1110 BiICOKOH(DEPEHILIs 31aTHA 30¢3-
TIEYUTH PO3TIIS BEIUKOT KiTbKOCTI KPUMIHATBHHUX MTPOBAKEHB 32 BH-
3HAYCHUI IPOMIXKOK Yacy, TPOIYKTUBHICTb IX PO3IVISLY Ta CKOPOUCH-
HsI CTPOKY PO3IVISTY KPUMIHABHUX MTPOBAKEHB[6,c.23]. Baxknupum
ACTIEKTOM y POOOTI CHCTEMH € KpOCIIar(@OpMHICTh, TOOTO MOXKJIIH-
BiCTh (DYHKITIOHYBAHHS TAKOTO 1HCTPYMEHTY Ha Pi3HUX OIepariiiHux
cucTeMax Ta rardopMax, YCYHCHHs HEOOXIIHOCTI MEePEBE3CHHS Un
NepecuiaHHs anepoBUX TOKyMeHTiB[7, ¢.80].

[Ipore, mopsin i3 mepeBaraMu BiIEOKOH(EPEHIII0 HE OMHUHYIH
U HEMONIKM B 11 3aCTOCYBaHHI, JO SKHX MOXXHA BITHECTH HACTYITHI
HETaTHBHI aclekTH: 1) CKIaJHICTh BHKOPHUCTAHHS 3YMOBIIOETHCS
JOCTaTHbO YaCTUMH 3005IMH B poOOTi Mepexi [HTepHeT, BiACyTHICTD
CHeIliaTbHUX 3HaHb MPAIiBHUKIB Y POOOTI ITpOrpam, siki BAKOPHUCTOBY-
FOTHCS /IS 3a0e3MeUeHHs TPOBEICHHS JUCTAHIIHHOTO TIPOBA/KEHHS,
a TaKoX HU3bKa SIKICTh 300paKeHHS Ta 3BYKY; 2) MOPYIICHHS IpaB
YUaCHHKIB TPOLIECY — MOJSITae B 3arpo3i «XaKepChbKOT0» BTOPTHEH-
Hsl, KibepaTak B CHIIy YOTO MOXKIIUBE BUKOPUCTaHHS OCOOMCTHX Ja-
HHX 0Ci0 Ta MaTepiajiB KpUMIHAIBHOTO TTPOBAKEHHS 3 KOPUCITUBUX
MOTHUBIB 200 NUISXOM X PO3MOBCIOMKCHHS; 3) CKIIAIHICTh mepenayi
BChOTO 00cATY iH(OopMalii, OCKITBKH BiACYTHS MOKJIMBICTH BCTaHO-
BHUTH HAJIEKHUH TICHXOJOTIYHUI KOHTAKT 3 0COOOI0, JIIarHOCTYBaTH
ICTHHHICTB Ta JOCTOBIPHICTH TTOKA3aHb, & TAKOXK MPOOIEMa BUKPHUTTS
HETIpaBIMBUX BiIOMOCTEN; 4) BiZICYTHICTh HAJIE)KHOTO TEXHIYHOTO 3a-
Oe3mevyeHHsl.

Takox AesKi HAyKOBI[I TPONOHYIOTh BHECTH 3MiHH JI0 YaCTHHH 3
crarti 232 KIIK VYkpainu, a came BKa3iBKy Ha Te, III00 0 Creriaric-
Ta OyJIM BCTAHOBJICHI YiTKI BUMOTHU TakKi sIK: HasBHICTh BHUIIOI OCBi-
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OcCHOBHI nepeBary Ta HEJOMIKH 3aCTOCYBaHHS BilcOKOH(pEPEHIIii B KpHMiHATEHOMY NPOBAKEHHI

TH B Taly3i KOMIT IOTEPHUX HayK Ta iH(OPMAaLiiHUX TEXHOJOTIH 3a

OCBITHBO-KBaTi(piKaI[ifHIM pPiBHEM Marictp, CTa)k poOOTH B rairy3i

IT-TexHoMmoOTI HE MEHIIe 3 POKIB Ta BOJIOAIHHS MOBOIO TPOTpaMy-

BaHH:[6,c.23].

Xotizocs O BKazard Ha TC, MPOBCACHHA CYIOBOIO 3aCiI[aHH$I B
VYkpaini y pexxumi BineokoH(pepeHuii 3a0e3mnedyeTses JIMIIe JTileH-
3oBaHot0 mporpamoro TrueConf, sika 3abe3medye yqacHUKaM TIpoIe-
cy inpopmariiiny 6e3nexy[8]. BonHoyac mpoBeieHHS CYIOBOTO PO3-
ISy Y KpUMIHAJIBHOMY MPOBaDKEHHI, 30KpeMa i anessiiiHoro, 3a
JIOTIOMOTOI0 BJIACHUX 3aCO0iB 3B 3Ky, y TOMY YHCIIi 3 BUKOPUCTaH-
HaM niporpamu EasyCon, MOJI0KEHHIMH YHHHOTO 3aKOHOJABCTBA HE
permamenToBano[9],[10].

OTxe, 3 ypaxyBaHHSIM THX BHKJIMKIB, SIKi Hapasi MOCTaNN TMepen
CUCTEMOIO TIPaBOCYI/Is, 0e3 CyMHIBY, MEXaHi3M BiJleOKOH(DepeHIIii €
HEOOX1THIM Ta BOKJIUBUM TSI OTIEPATUBHOCTI TOCYIOBOTO PO3CITiIY-
BaHHSI, TaK 1 CY/IOBOTO PO3IJISLY.

3Bajkaroul Ha BCeE BHUIIICHABEACHE, MOXHa CTBCPIKYBaTu, LIO,
MOTIPH HU3KY PHU3WKIB Ta MPOPaxXyHKIB, SKi MOTPIOHO BpeTyITrOBa-
TH 3aKOHOJABUO Ta TPOIPAITIOBATH HA TIPAKTHIl, caMa KOHIICTIIIis
cynoBoi pedopmu B HanpsMKy ii 1iudpoBizaliii € JOCUTh MPOrPEeCHB-
HOIO Ta aKTYaJIbHOIO.
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MDIKHAPOIOHE ITPABO

INTERNATIONAL LEGAL ASPECTS OF
PROTECTION OF CHILDREN’S RIGHTS IN
CONDITIONS OF WAR

Diana Danyliuk

Vasyl Stefanyk Precarpathian national university, the
educational and scientific law institute

In recent decades, the protection and well-being of children during
conflict has become an important part of the international community’s
agenda. In this way, a number of norms and standards were developed
that form a legal framework for the protection of children in armed
conflict.

Children growing up in conditions of war are protected by
international humanitarian law as part of the civilian population.
However, given the vulnerability and developmental needs of
children, children have special protections. Some guarantees provided
by international legal acts have become part of customary law.

The main international legal acts that are the basis for the protection
of children in situations of armed conflict:

- UN Convention on the Rights of the Child (1989)

- Optional Protocol to the Convention on the Rights of the Child
on the Participation of Children in Armed Conflicts (2000, ratified by
Ukraine in 2004)

- Geneva Conventions for the Protection of War Victims (1949)

- Additional Protocols to the Geneva Conventions (1977)

- International Labour Organization Convention No. 182 on the
prohibition and immediate measures to eliminate the worst forms of
child labour (1999)

- The Rome Statute of the International Criminal Court (2002) and
a number of UN Security Council Resolutions adopted between 1999
and 2009

A system of international agreements, protocols and other «soft
law» instruments continues to develop and provide guidance on how
to enhance the protection and observance of children’s rights during
armed conflict. However, the effective implementation of the standards
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stipulated by these regulations is still a significant problem in many
parts of the world, and in particular in Ukraine.

The UN Security Council identifies six serious violations against
children during armed conflicts:

1. abduction and illegal removal of children;

2. recruitment and use of children;

3. murders and mutilations;

4. rape and other forms of sexual violence;

5. attacks on schools, hospitals and protected persons associated
with them;

6. denial of access to humanitarian aid.

The prosecutor’s office recorded the following crimes against
children committed by the Russian Federation during the full-scale
invasion:

- 551 — murders, injuries, sexual violence, kidnapping;

- 491 — armed attacks and destruction of civilian children’s
infrastructure.

Russian occupiers forcibly relocated more than 1.1 million people
to remote regions of the Russian Federation. At the same time,
Ukrainians are issued documents that prohibit them from leaving
Russian regions for two years. Some of the hostages are relocated to
Siberia and beyond the Arctic Circle.

The Russian Federation deported more than 234,000 minors
to its territory and Belarus, and also forcibly resettled them to the
temporarily occupied territories of Ukraine.

In the Geneva Conventions of 1949 (JK 1V) and the Additional
Protocols (DP I) to them of 1977, the rulemakers paid attention to the
protection of children, which is provided to them in accordance with
the provisions concerning both the civilian population as a whole and
its specific category - children. However, the need to create a unified
document that would guarantee the protection of children and their
rights remained relevant.

The mentioned documents imperatively prohibit attacks on
civilians, as well as the use of non-selective failure. All of them were
brutally violated by Russia during the shelling of Mariupol, Kyiv,
Kharkiv, Kherson, Chernihiv and other settlements and provoked
numerous victims among children. Russia completely ignores and
does not follow the fundamental rules of warfare.

I would like to note that children are a separate category that needs
special protection from the threats and dangers of war. Special norms
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of international humanitarian law regarding the protection of children
during an international armed conflict are contained in Article 77 of
the DP I, which defines that children enjoy special respect, they are
provided with protection and assistance that is necessary due to their
age or for any other reason , as well as protection against any kind
of indecent assault. In the occupied territories of Ukraine, the armed
forces of the Russian Federation used extrajudicial executions, illegal
deprivation of liberty, torture and ill-treatment, rape and other sexual
violence.

People were detained, some illegally deported to the Russian
Federation, many people are still considered missing. Sexual violence
was committed against victims of all ages. Family members, including
children, were sometimes forced to witness these crimes.

Customary international humanitarian law, as well as the UN
Convention on the Rights of the Child, clearly state that during an
armed conflict, children have the right to special protection. Separate
prohibitions concern the involvement of children in armed conflict.
Among them are bans on recruiting children into the armed forces
and allowing children to participate in hostilities. These prohibitions
are contained in the 2000 Optional Protocol on the Involvement of
Children in Armed Conflict, as well as in the 1974 Declaration on
the Protection of the Rights of Women and Children in Emergency
Situations and Armed Conflict.

The recruitment and use of children is the first of six serious
violations against children committed by Russia during the
international armed conflict caused by its aggression against Ukraine.

Representatives of the armed forces of the Russian Federation in one
of the occupied settlements involved the teenager in reconnaissance of
the positions of the Armed Forces of Ukraine, as well as guarding and
patrolling the settlement. Thus, in Kharkiv, the occupiers established
contact with a minor boy through a Telegram channel and promised
to pay money for information about the positions of the Armed Forces
of Ukraine on the territory of the city. The same fact was in Luhansk
region. Also, in the Chernihiv region, during the occupation of one of
the villages, a minor received from the occupiers the task of conducting
reconnaissance of the positions of the Armed Forces. In addition, to
show affection and support to the occupiers, he tied red bandages on
his hands and feet and walked around the village with them.
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At the same time, the 16-year-old boy «directed» enemies to
apartments whose owners are related to law enforcement agencies or
military units of Ukraine and possess weapons.

The recruitment and use of children is expressly prohibited:

international law:

— norm 136 of customary international humanitarian law;

— common article 3 of the Geneva Conventions of 1949;

— Article 77 of the Additional Protocol to the Geneva Conventions
of 1949, which concerns the protection of victims of international
armed conflicts;

— Article 38 of the Convention on the Rights of the Child;

— Optional Protocol to the Convention on the Rights of the Child
on the Participation of Children in Armed Conflicts;

the national law of Ukraine:

— Article 30 of the Law of Ukraine «On Childhood Protectiony;

— Article 438 of the Criminal Code of Ukraine;

the national law of Russia:

— the federal law «On Basic Guarantees of Children’s Rights in
the Russian Federation.»

All the above norms of international law are mandatory for the
Russian Federation. However, this does not prevent the aggressor
from cynically violating them both against Ukrainian children and
against his own.

Currently, the murders of children and the harm caused to them
as a result of shelling with the use of any weapon and equipment are
being investigated, both directly and through damage to buildings and
vehicles.

The number of injured children reaches 500 people (dead). Every
day in Ukraine, at least 4 children die from the weapons of Russian
troops. Also, children receive injuries that are dangerous for their life
and health and often lead to disability. Most children were affected
in Kyiv, Donetsk, Kharkiv, Chernihiv, Mykolaiv, Luhansk, Kherson,
Zaporizhzhia, Zhytomyr, and Sumy regions.

The international criminal responsibility of Russia’s top military
and political leadership for serious violations of international
humanitarian law, including crimes against children, as well as the
criminal responsibility of every Russian serviceman who committed a
war crime is a matter of time.

Despite the existence of numerous international legal norms
operating in armed conflict, the rights of millions of children around
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the world are still violated. States are obliged to put an end to this
situation. Therefore, national legislation is an important part of the
legal system designed to protect children in conflict zones. The
protection of children’s rights is one of the most important priorities
in our country, because the attitude towards children, the level of their
safety and protection in the state, the state of their comprehensive
development is one of the indicators of the civilization and humanity
of society. Full and effective protection of children’s rights is the duty
of the state.

PROBLEMS OF ADAPTING THE LEGAL SYSTEM
OF UKRAINE TO THE LEGAL SYSTEM OF THE
EUROPEAN UNION

Iryna Dutka

Vasyl Stefanyk Precarpathian national university,
the educational and scientific law institute, master’s
student

Ukraine has been seeking closer integration with the European
Union (EU) for several years, and this process has led to significant
changes in the legal system. As part of this integration, Ukraine
has undertaken to align its legal system with the EU legal system.
However, the adaptation process has been fraught with challenges,
and there are still significant gaps between the two systems.

The relevance of the problem lies in the fact that the integration of
Ukraine into the European legal space is a strategic task for the country.
This integration can provide Ukraine with access to the European
market, increased investment, and enhanced political and social ties
with the EU member states. However, the differences between the
legal systems of Ukraine and the EU pose significant challenges.

Purpose and task: The purpose of this study is to examine the
problems of adapting the legal system of Ukraine to the legal system of
the European Union. The main task is to identify the main challenges
and obstacles faced by Ukraine in this process and to propose solutions
to address them.

Object and subject: The object of the study is the legal system of
Ukraine, while the subject is the process of adapting the legal system
of Ukraine to the legal system of the European Union.
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Research methodology: The study will use a combination of
qualitative and quantitative research methods, including document
analysis, expert interviews, and surveys. The document analysis
will focus on relevant legal documents, including EU directives
and regulations, as well as Ukrainian laws and regulations. Expert
interviews will involve legal experts and practitioners with experience
in EU law and Ukrainian law. Surveys will be used to gather data from
stakeholders, including lawyers, judges, and academics.

Theoretical and practical significance: The theoretical significance
of'this study lies in the fact that it will contribute to the development of
legal theory related to the process of adapting legal systems to meet the
requirements of international legal standards. The practical significance
of the study is that it will provide guidance for policymakers and legal
practitioners involved in the process of aligning the legal system of
Ukraine with the EU legal system.

The Rome I Regulation lets people choose which law they want
to use in their contract, not just the law of the EU country they’re in.
They can even choose a law from another country or agreement.

«Rules about what laws apply in different countries are very
important in international law.» The reasons for different laws are
the rules made by a country’s leaders and agreements made between
countries. They become part of the laws that people have to follow.

Harmonization of law means making national laws more similar
to each other and getting rid of any big differences between them.
«Harmonization and unification of laws are related, but harmonization
is wider because it involves making different national legal systems
more similar, not just making them the same.» Harmonization is
different from unification because it doesn’t need any international
agreements to happen. When there are no written agreements, it
affects how we work together to make sure our laws are similar. We
may work together on purpose or it may just happen naturally. When
countries work together and cooperate, they often end up having
similar rules and laws. This is called spontaneous harmonization.
Targeted harmonization means one state is aware of and adopting the
laws of other states.

Making sure that a country’s laws match with European laws needs
everyone to work together in a planned way, following rules and step
by step.

First, they figure out what needs to be the same between different
countries working together. They look at what rules they already
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agreed on and see what laws need to match up. They make a list of the
legal issues they need to fix in these areas. We translate and process
important laws from the EU so they can be used in real life. We also
provide resources to help people analyse and develop our own laws.
People involved in this work learn about legislation, monitoring,
and getting information. By arranging trips to different countries for
learning purposes.

In the second step, we compare the goals and rules of integration,
look at the laws of different countries, and see if they follow
international treaties. We make suggestions about how to make the
laws match better and consider how it will affect our own country’s
legal system. We also make sure everyone understands the same
definitions and vocabulary.

At stage three, they pick which laws need to be the same and which
agreements they need to make with other countries. We decide on the
best way to match things together and how much we should do it.

At stage four, the government makes new laws or changes to
existing ones. They do it all at the same time. We need to fix any
problems between national and international laws by following certain
steps. This includes using principles and rules that are widely accepted
and putting them into the laws of each country. We also need to be
careful when adding international laws into a country’s legal system.

Harmonized regulatory legal acts must adhere to a set of
requirements, including the inclusion of legal norms that are in
alignment with the provisions outlined in current international treaties.
Additionally, these acts must facilitate a consistent comprehension
and implementation among concerned parties.

The present text concerns the application of regulations that are
agreed upon by all parties involved in legal relations, as outlined
in international agreements. The aim is to execute legal procedures
that are designed to eliminate or reduce the need for departmental
intervention, while also providing the means by which regulations
can be harmonized. Additionally, there must be clear and effective
mechanisms in place to ensure the implementation of legal standards
and regulations extended by harmonized legal entities, as well as
incentives for law-abiding conduct and measures of accountability
for illicit activities. Finally, a systematic and interconnected approach
must be adopted in the creation of national and international regulations
and frameworks that contribute to the process of harmonization. The
feasibility of this proposition appears viable under the condition
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that the fundamental prerequisites of the rule-making methodology
are adhered to, which involve having a comprehensive conceptual
framework and a cohesive rule-making technique. Additionally,
regulatory legal instruments must distinctly define the terminology
employed therein, establish an unambiguous target of legal regulation,
and predominantly employ norms of law that possess direct effect,
while refraining from utilizing blanket norms.

Atthe fifth phase of the process, coordinated measures are executed
and the outcomes obtained are evaluated at both the intergovernmental
and domestic levels. In forthcoming times, it may be feasible to persist
with the process of integration interaction towards the pursuit of
amalgamation and convergence.

Throughout the aforementioned stages, a range of measures
are implemented, including the provision of technical assistance
such as the exchange of experts, organization of seminars, and
training of specialists, as well as support in translation of relevant
legislation. Moreover, the integration bodies oversee and monitor the
implementation of harmonization endeavours.

Several institutions were established with the primary objective of
advancing the scientific foundations necessary for aligning Ukrainian
legislation with that of the EU, and enhancing the regulations
pertaining to project work. Among these institutions, the Ukrainian-
European Consultative Centre on Legislation (UEPLAC) was
established to facilitate the realization of the Partnership Agreement
and foster cooperation between Ukraine and the EU. Its core mandate
involves offering support to ensure the comprehensive implementation
of the agreement. Specifically, the advocacy for the harmonization of
Ukrainian legal framework with that of the European Union (EU), in
the domains stipulated in Article. The European Union’s Action Plan
regarding justice and internal affairs is a crucial guiding framework
for Ukraine to enact essential legislative and institutional reforms.
To facilitate the implementation of such changes, the assistance
of the United Parcel Service (UPS) has been extended to Ukraine.
Additionally, UPS has played a crucial role in ensuring the seamless
integration of Ukraine into the World Trade Organization.

The process of adapting the legal system of Ukraine to the legal
system of the European Union is a complex and ongoing one that
involves a range of challenges and issues. These challenges include
issues related to harmonizing Ukrainian legislation with EU law,
implementing EU norms and standards, ensuring effective enforcement
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of EU-related legal requirements, and addressing concerns related to
corruption and other institutional weaknesses.

Despite these challenges, Ukraine has made significant progress
in recent years in aligning its legal system with that of the EU. This
has included the adoption of numerous laws and regulations aimed
at promoting greater transparency, accountability, and rule of law, as
well as measures to strengthen the independence of the judiciary and
enhance the capacity of law enforcement agencies.

However, there is still much work to be done in this area, and ongoing
efforts are needed to continue the process of legal harmonization and
institutional reform. This will require sustained political will, strong
leadership, and a commitment to upholding the principles and values
of'the European Union. With continued progress, Ukraine can continue
to move closer to its goal of full integration into the European legal
system and the wider European community.
1.Ilawxkose M., Yanuii B. Vxpaina na wnaxy egponeiicokoi inmeepayii: coyionoziune

onumyeannsi YIEI] // Hayionanena 6esnexa i o6opona. 2000. Ne 9. C. 5.

2. Baiimypamos M., Maxcumenxo C Cmpamezia inmezpayii Ykpainu do €eponeti-

coroco Corozy: nonimuko-npasosuti ananiz // Ilpaso Vipainu. Ne 10. C. 101.
3.Source: European Union, «What is EU law?» (https://europa.eu/european-union/

about-eu/eu-law _en)
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The basic normative legal act in the field of adaptation of Ukrainian
legislation to the legislation of the European Union is the Law of
Ukraine «On the Nationwide Program of Adaptation of Ukrainian
Legislation to EU Legislation» of 2004. This Program defines the
mechanism for Ukraine to achieve compliance of the legal system
of Ukraine with the acquis communautaire, taking into account the
criteria put forward by the European Union to the states that should
join it.
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The purpose of adapting the legislation of Ukraine to the legislation
of the European Union is to achieve compliance of the legal system
of Ukraine with the acquis communautaire, taking into account the
criteria put forward by the European Unio (EU) to the states that
intend to join it.

The main leitmotif in the work on the Program was the philosophy
laid down by the European Commission in the White Book on the
preparation of the states of Central and Eastern Europe for integration
into the EU internal market. This philosophy consists in the need
for the formation of administrative structures and legal mechanisms,
which are necessary both for the adaptation of national legislation and
for its effective implementation [5].

However, the Program managed to foresee only the general features
of the institutional mechanism of legislation adaptation, namely the
role of the Verkhovna Rada of Ukraine and the Cabinet of Ministers
of Ukraine.

Thus, the powers of the Verkhovna Rada of Ukraine include, in
particular, ensuring the examination of bills submitted by all subjects
of the legislative initiative for their compliance with the acquis
communautaire at all stages of consideration of bills, as well as
determining the goals and objectives of the next stages of the Program
implementation, establishing their time frames.

Ensuring the implementation of the Program is entrusted to the
Cabinet of Ministers of Ukraine, which every year must approve the
plan of activities for the implementation of the Program and provide
funds for the financing of activities for the implementation of the
Program in the projects of the State budget.

According to the Program, the body that coordinates work on the
implementation of the Program and ensures the implementation of
the policy in the field of adaptation of legislation is the authorized
central body of the executive power in the field of adaptation, which,
according to the Decree of the President of Ukraine, is designated by
the Ministry of Justice [4].

Thus, in accordance with the tasks assigned to it, the Ministry of
Justice has:

e carry out an examination (prepare conclusions) regarding the
conformity of the draft laws of Ukraine with the acquis communautaire
and other normative legal acts, which by subject of regulation belong
to the spheres in which relations are regulated by the law of the
European Union;
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* to organize work on the preparation of the annual plan of activities
for the implementation of the Program, to monitor the implementation
of the Program;

e carry out scientific-expert, analytical, informational and
methodological support for the implementation of the Program,
translation of acquis communautaire acts into Ukrainian, preparation
of a glossary of acquis communautaire terms.

The fulfilment of the specified tasks without the corresponding
strengthening of the institutional capacity of the Ministry of Justice
was impossible, since their implementation could not be entrusted to
the existing centre of european and comparative law, based on the fact
that its status did not provide for the exercise of powers that, according
to the Decree of the President of Ukraine «On the system of central
bodies of executive power» should be carried out by the government
body of state administration [2].

In particular, the program defines the mechanism for Ukraine to
meet the third Copenhagen and Madrid criteria for membership in the
European Union. This mechanism includes:

» adaptation of legislation,

« formation of relevant institutions

« and other additional measures necessary for effective law-making
and law enforcement.

The program contains XII chapters:

* Terms

* Definition of terms

» State policy of Ukraine regarding the adaptation of legislation

* Stages of legislation adaptation, purpose and tasks of the first
stage of program implementation

* The purpose and tasks of the first stage of program implementation

* Consistency in adapting legislation in priority areas

» Annual plans for program implementation

¢ Institutional mechanism

* Peculiarities of consideration of draft laws and drafts of other
regulatory legal acts, which belong to the spheres, in which legal
relations are regulated by the law of the European Union, by subject
of legal regulation

* Financial support

* Staff support

* Information support
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According to the Law of Ukraine «On the Nationwide Program
for the Adaptation of the Legislation of Ukraine to the Legislation of
the European Union» dated March 18, 2004, the goal of adapting the
legislation of Ukraine to the legislation of the European Union is to
achieve compliance of the legal system of Ukraine with the acquis
communautaire, taking into account the criteria put forward by the
European Union to the states , who intend to enter it. For a long
time, such specific criteria did not exist for Ukraine. Taking this into
account, during the implementation of its activities in the context of
this issue, the Ukrainian authorities were guided by general principles
characteristic of the implementation of legislation [6].

Over time, the authorities analysed the problems of adapting the
legislation to the requirements of the European Union, since the
problem of bringing the civil service in Ukraine closer to international
legal standards is quite urgent and, first of all, necessary for our state.
Asking the question: why do we need to adapt the civil service to
EU standards, V.O. Gabrynets gives an affirmative answer: not only
because of foreign policy priorities, but because our main domestic
political priority is the construction of a modern legal state of the
European type [4].

Therefore, the adaptation of legislation to the norms of the European
Union for our country is an inevitable factor in improving the quality
of administrative services, increasing the role and efficiency of civil
service in public life, trust in state power as a whole, etc.

The purpose of adapting the legislation of Ukraine to the legislation
of the European Union is to achieve compliance of the legal system
of Ukraine with the acquis communautaire, taking into account the
criteria put forward by the European Union (EU) to the states that
intend to join it [4].

The acquis communautaire is the legal system of the European
Union, which includes, but is not limited to, legislation adopted under
the three pillars of the EU2. The three pillars of the EU include the
European Community, Common Foreign and Security Policy, and
Cooperation in Justice and Home Affairs. The European Community,
in turn, was formed from the European Economic Community, the
European Coal and Steel Community and the European Atomic
Energy Community [3].

Conclusions: today, the adaptation of the legislation of Ukraine to
the legislation of the EU takes place in accordance with the provisions
of the Law of Ukraine «On the National Program for the Adaptation of
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the Legislation of Ukraine to the Legislation of the European Union»

dated March 18, 2004.

The national program combines elements of the strategy and
remains a working document. It defines the strategic goal of the
adaptation process of Ukrainian legislation - compliance with the
requirements of the III Copenhagen and Madrid criteria, and also
defines the general mechanism of the adaptation process [5].

The adaptation of legislation is an effective means of comparison
of universal-civilizational and specific-national understanding of law,
achievement of conceptual-normative commonality of legal regulation
and affirmation of European legal understanding.

The institutional mechanism for adapting domestic legislation to
the acquis communautaire needs significant adjustment, first of all
by restoring the institutional capacity of the Ministry of Justice of
Ukraine as the authorized central body of the executive power in the
field of adapting legislation, strengthening the European adaptation
legal personality of the Vice Prime Minister for European and Euro-
Atlantic Affairs integration of Ukraine, improving the coordination
of adaptation activities and its decentralization due to the wider
involvement of non-governmental institutions and specialized experts
in the implementation of relevant measures.

In general, it can be said that in Ukraine, although certain actions
are being taken to bring the legislation closer to EU requirements,
this process, in my opinion, is very slow. In addition, European
legislation is periodically changed and improved, so Ukraine needs
to make significant efforts to implement European waste management
standards into national legislation as soon as possible.

1. Law of Ukraine «On the Nationwide Program for the Adaptation of the Legislation
of Ukraine to the Legislation of the European Uniony dated March 18, 2004 No.
1629-1V // Official Gazette of Ukraine. 2004. No.15. P. 30.

2. Proposals to the President: a new wave of reforms: the report of the «Blue Ribbony
commission. K.: UNDP, 2005. 104 p.

3. Practical adviser to a civil servant on issues of European integration / Agreement.
L.L. Prokopenko, O.M. Rudik, 1.D. Shumlyaeva. D.: DRIDU NADU, 2009. — Issue
2: Europeanization of public administration. 64 p.

4. Agreement on partnership and cooperation between Ukraine and the European
Communities (European Union) and their member states of June 16, 1994.

5. Resolution of the Cabinet of Ministers of Ukraine dated June 12, 1998 No. 852 «On
the introduction of a mechanism for adapting the legislation of Ukraine to the
legislation of the European Uniony.
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6. Resolution of the Cabinet of Ministers of Ukraine dated November 12, 1998 No.
1773 «On approval of the Regulation on the Interdepartmental Coordination
Council for the Adaptation of the Legislation of Ukraine to the Legislation of the
European Uniony.
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For decades, global social relations have been developing through
integration processes that take place in different parts of the world
under different socio-economic and political-legal conditions. The
development of integration usually went through several stages,
starting with the creation of conditions for free trade and ending with
the coordination of policies between countries. The European Union is
the most integrated organization that has a common economic, foreign
and domestic policy among its member states.

In the European Union, there is a significant development of legal
forms of regulation of integration processes. Integration associations
of Europe have created their own system of legal norms, which are
supplemented by harmonizing the national law of member states to
uniform European standards.

Membership in the European Union requires amendments to the
constitutional and national legislation in order to support the legal
mechanism of European integration and ensure the full participation
of countries in the integration process.

Over the past few decades, integration processes have begun to
influence the development of social relations throughout the world.
These processes unfold in different regions under different socio-
economic and political-legal conditions, but have a general pattern.
usually, integration develops from the creation of conditions for free
trade to the coordination of the country’s policies in various areas.

The European Union (EU) is the largest integrated organization
where member states cooperate in solving foreign, domestic and
economic policy issues. It is actively forming its own system of legal
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norms, which is complemented by the single European standards of
the EU norms of internal law of the member states. Also, membership
in the EU requires amendments to the constitutional and other
national legislation to ensure the operation of the legal mechanism of
European integration and create prerequisites for the full participation
of countries in the integration processes.

In 1996, in accordance with the Maastricht Treaty, a conference of
representatives of the governments of the European Union member
states was convened for the purpose of revising those provisions of the
treaty that were supposed to be revised in accordance with the tasks
defined in Articles A and B (Article N.2 of the Treaty on the European
Union). This conference was held in Turin in 1996 and concluded with
the signing of the Amsterdam Agreements in Amsterdam on October
2, 1997. The Amsterdam Agreements were created by revising many
provisions of the Maastricht Treaty and created a new legal mechanism
for European integration within the European Union [1].

The Amsterdam Agreements, in the form of consolidated texts
of two treaties — the Treaty on European Union and the Treaty
establishing the European Community — entered into force on May
1, 1999 after their ratification by all 15 member states. The Treaty
of Amsterdam made further changes to the Treaty establishing the
European Community.

The Amsterdam Agreements allowed to expand the competence
of the European Community, including employment policy (Chapter
VIII of the Treaty establishing the European Community), as well
as in the field of human rights protection, empowering Community
institutions to take actions aimed at combating discrimination based
on gender, race, religion, ethnic origin, age [2].

The Treaty on the European Union introduced a provision
according to which the rights of a member state granted by the treaty,
in particular the right to vote of a representative of the government of
that country, may be suspended if it intentionally violates the principles
of freedom, democracy, and the rule of law (Article 7.2 of the Treaty
on establishment of the European Community).

The Treaty establishing the European Community included
provisions that provided for the gradual creation of an area of freedom,
security and justice. Thisrequired redistribution of competence between
the European Community and the Treaties on the European Union and
the establishment of the European Community. This process provided
for the transfer of matters related to cooperation in the field of justice
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and internal affairs to the jurisdiction of the European Community. A
new Chapter IV was included in the Treaty establishing the European
Community to regulate matters related to the free movement of
persons. In the amended Chapter VI of the Treaty on the European
Union, the provisions on cooperation in the field of order protection
and justice in criminal cases remained (Articles 29-42). This made
it possible to combine the first and third foundations on which the
European Union was based [1].

Protocols were also signed to the Treaty on the Establishment of the
European Community regarding the provision of asylum to citizens of
member states, regarding the application of some aspects of Art. 14 of
the Treaty on the Establishment of the European Community to Great
Britain and Northern Ireland, regarding the position of Denmark,
regarding the inclusion of the Schengen acquis in the legal system of
the European Union, etc.

As a result of these actions, all member states of the European
Union, except Great Britain and Ireland, cooperate on issues of visas,
asylum, migration within the framework of the Treaty establishing the
European Community. Great Britain and Ireland cooperate with other
member states on these issues in accordance with the provisions of
Chapter VI of the Treaty on European Union. For its part, Denmark
cooperates with other member states in this area within the framework
of the Treaty on the Establishment of the European Community only
in matters of visa issuance. In all other matters, it is guided only by the
relevant provisions of the Treaty on the European Union.

Finally, all member states except Great Britain and Ireland are
parties to the Schengen Agreements. Iceland and Norway are associate
members of these agreements. And although the Schengen Agreements
of 1985 and 1990 became an integral part of the acquis, they have a
special status within the legal mechanism of the European Union [3].

In addition to the changes related to the acquisition of new
competence, as well as its redistribution between the foundations of
the European Union, the supranational powers of the institutions of
the European Communities were significantly strengthened. Thus,
new areas appeared in which decisions were made by majority vote:
employment, the fight against social exclusion, equal opportunities
for women and men, health care, transparency, the fight against
corruption, the right to establish, framework programs for scientific
research .

142



The Amsterdam Agreements of 1996 and the changes made by them to the Maastricht Treaty

Within the framework of the common policy in the field of
defense, security, foreign relations, measures defining joint actions,
joint positions or any other strategic decisions, or decisions on the
implementation of joint actions or joint positions, had to be taken by
a qualified majority. The powers of the European Parliament were
expanded. The protocol on social policy was abolished, and this area
was included in the competence of the EU (Chapter XI, Chapter I of
the Treaty establishing the European Community).

As some compensation for the expansion of the supranational
powers of the European Union and the narrowing of the powers of
the member states, a number of legal measures were adopted. Thus,
the Protocol on the role of national parliaments in the European
Union was signed, according to which the national parliaments of the
member states received the right to consider the documentation of the
European Community, including the proposals of the Commission.

Another Protocol on the application of the principles of subsidiarity
and proportionality gave a broad interpretation of the principle of
subsidiarity and obliged the Commission to make wider use of the
practice of consultations when preparing its proposals.

The Treaty establishing the European Community included the
principle of transparency, which gives any citizen of the community
and any legal or natural person residing or having a registered office
in one of the member states the right to access documents of the
European Community. In order to prepare for the accession of new
members to the European Union, the Protocol on Institutions was
signed in connection with the perspective of the expansion of the
European Union. It provided for the convening of an intergovernmental
conference a year before the admission of new members in order to
revise the composition and functions of the institutions of the European
Union.

The Amsterdam Treaties became another stage in the development
of the legal mechanism of European integration carried out within the
framework of the European Union [4].

So, summarizing all of the above, we can conclude that over the
past decades, the development and reform of the European Union
has been a constant process that took place in the context of changes
on the world stage and in accordance with the challenges facing the
EU. One of the key stages in the development of the EU was the
expansion to 28 member states, which brought with it new challenges
and opportunities. Reforms in the EU also concerned policy and
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institutional improvement, which helped to increase the efficiency and

democracy of the Union’s work.

The Amsterdam Agreements, which were signed in 1997, became
an important step in the development and reform of the European
Union. These agreements changed the structure and activities of the
EU, gave a greater role to the European Parliament, increased the level
of human rights protection and supported the creation of a common
foreign and security policy [1].

One of the important results of the reform of the EU was the creation
of the European Central Bank, which became a key instrument in the
management of the euro. The competence of the EU in the field of
combating crime and terrorism was also increased, and a new position
of the European High Representative for the Common Foreign and
Security Policy was created.

In the following years, the EU continued to develop and reform, for
example, the signing of the Lisbon Treaty in 2007 added new political
and institutional foundations to the European project. Protests, reforms
also faced challenges and difficulties, for example, a large flow of
refugees, the presence of resistance and difficult economic conditions.

To date, the development and reform of the EU continues, however,
it can be noted that the Amsterdam Agreements were the next stage in
the development and strengthening of European unity, which became
the foundation for further integration and development of the Union
[5].
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UKRAINE’S PARTICIPATION IN EU AGENCIES AND
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educational and scientific law institute

Relations between Ukraine and the European Union include
Ukraine’s participation in various EU agencies and programs. In
particular, Ukraine is an associated country with the EU, which gives
it the opportunity to participate in many EU programs and initiatives.
One of the main areas of cooperation is support for Ukraine’s reforms
and modernization through EU financial and technical assistance.
Also, Ukraine’s participation in EU programs helps to strengthen
its economy and society and maintain cooperation with EU member
states.

The history of Ukraine’s participation in EU agencies and programs
dates back to 1991, when Ukraine became an independent state after
the collapse of the USSR. 3 Since then, Ukraine has been actively
cooperating with the European Union and seeking to expand its
contacts with European countries.

In 1994, Ukraine became a member of the Council of Europe,
which paved the way for cooperation with the EU in many areas.
Subsequently, in 1998, Ukraine and the European Union signed a
Partnership and Cooperation Agreement, which provided a legal
basis for cooperation in various fields, such as economics, politics,
cooperation, human rights, and more.

Since the early 2000s, Ukraine has been actively working
to implement European standards and norms, which has helped
strengthen its partnership with the EU. In 2014, Ukraine signed the
EU-Ukraine Association Agreement ,which paved the way for deeper
integration with the European Union and promotes economic, social,
and political ties between Ukraine and the EU. Thus, the historical
basis of Ukraine’s participation in EU agencies and programs consists
of many years of cooperation and partnership between Ukraine and
the EU, which were ensured by various agreements and arrangements.

Ukraine has extensive participation in EU agencies and programs.
The following are examples of agencies and programs:

Association with the EU: Ukraine has concluded an association

agreement with the European Union, which allows Ukraine to
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participate in numerous EU programs, including free trade and security
and defense cooperation.

There is also the EU’s Horizon 2020 program: Ukraine is a full
participant in this program, which provides financial support for
scientific projects and innovative research.

The EU’s Erasmus+ program: This program provides an opportunity
for Ukrainian students and professors to receive scholarships to study,
teach, and conduct research in EU countries.

European Telecommunications Agency (BEREC): Ukraine
participates in the work of this agency, which coordinates the regulation
of the telecommunications market in the EU.

European External Action Service (EEAS): Ukraine supports
cooperation with the EEAS in the development of the EU’s foreign
policy and partnership with the EU in various fields.

European Investment Bank (EIB): Ukraine has received financial
support from the EIB for infrastructure development and support for
small and medium-sized enterprises.

European Fisheries Agency (EFCA): Ukraine participates in the
EU’s common fisheries policy and supports EFCA’s work to ensure
sustainable fish stocks and protect the marine environment.

European Aviation Safety Agency (EASA): Ukraine maintains
cooperation with EASA in the field of air transport safety and
implementation of European standards.

The EU’s Creative Europe program: Ukraine participates in this
program, which supports the development of cultural and creative
industries in Europe.

These examples show that Ukraine maintains close cooperation with
the European Union in many different areas. Ukraine’s participation in
EU agencies and programs is an important step in European integration
and contributes to strengthening cooperation between Ukraine and the
EU. In recent years, Ukraine has been actively participating in various
EU programs and initiatives, such as the European Neighborhood
Instrument, the EU-Ukraine Customs Cooperation Program, the
Erasmus+ program, and many others.

Participation in these programs and agencies allows Ukraine to
interact with EU countries at various levels and contributes to the
development of the economy, science, culture and other areas. In
addition, it promotes mutual understanding between Ukraine and the
EU, raises the level of education, and provides Ukraine with access to
modern technologies and resources.

146



Ukraine’s participation in EU agencies and programs

Ukraine’s participation in EU agencies and programs is an important
step towards European integration, as well as an important prerequisite
for ensuring Ukraine’s sustainable and successful development in the
future.

Ukraine’s participation in the EU agencies and programs is not
only a means of strengthening cooperation with the EU, but also
an opportunity to increase Ukraine’s competitiveness in the global
market. This allows our enterprises, research institutions, and other
business entities to access the resources and tools necessary for the
development and modernization of the economy.

In addition, participation in EU programs contributes to the
development of civil society and democracy in Ukraine, raises the
level of human rights, gender equality and environmental awareness.
Thus, participation in agencies and programs allows enterprises,
research institutions, and other business entities to access the resources
and tools necessary for the development and modernization of the
economy.

In addition, participation in EU programs contributes to the
development of civil society and democracy in Ukraine, raises the
level of human rights, gender equality and environmental awareness.
Thus, participation in EU agencies and programs is an important step
towards European integration and the development of Ukraine as a
democratic and sustainable state.

The prospects for Ukraine’s participation in EU agencies and
programs are quite promising. Ukraine seeks to expand cooperation
with the EU, and European integration remains one of the main
strategic goals of Ukraine.

Due to the reforms implemented in Ukraine and changes in the
country’s governance system, Ukraine continues to receive financial
and technical support from the European Union. Ukraine has also
started the process of joining the European Union, which requires the
country to fulfill many requirements and criteria. Ukraine has also
started the process of joining the European Union, which requires the
country to fulfill many requirements and criteria. However, this will
help Ukraine build a stable and competitive economy and society that
meets European standards.

Thus, Ukraine’s participation in EU agencies and programs has
prospects for the future if Ukraine continues to reform and adhere
to European standards. Ukraine’s participation in EU agencies and
programs is an important component of its European integration.
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This allows Ukraine to maintain cooperation with EU countries and
participate in joint projects that contribute to economic development
and improve the quality of life of the population.

Ukraine is a member of more than 30 EU agencies and programs,
including such important ones as the European Border Guard and
Migration Management Agency, the European Union’s Horizon 2020
research and innovation program, the Climate Change Program, and
many others.

Participation in these agencies and programs allows Ukraine
to receive financial support, access to the latest technologies and
knowledge, and provides an opportunity to actively participate in
the development and implementation of new legislative initiatives in
accordance with European standards.

Ukraine’s participation in EU agencies and programs is an important
step towards strengthening cooperation with the EU countries and
achieving common European standards and values.
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The russian-Ukrainian war, which has been ongoing since 2014,
has led to serious human rights violations in Ukraine, in particular in
the temporarily occupied territories.

The main human rights violations observed in these territories
include the following:

1. Violation of the right to freedom from discrimination.
Discrimination on ethnic, religious and other grounds has become a
widespread practice.

2. Violation of the right to freedom of speech and information.
In the conflict zone, independent media often face restrictions on
freedom of speech and the right to information.

3. Violation of the right to life and safety. Fighting is taking place
in the conflict zone, resulting in the death of thousands of civilians
and soldiers.

4. Violation of the right to freedom of movement and migration.
Many people were forced to leave their homes and flee from the
temporarily occupied territories. Also, the terrorist country carried out
forced resettlement of Ukrainians on its territory.

5. Violation of the right to a fair trial. There is no independent
judicial system in the temporarily occupied territories, which leads to
human rights violations.

6. Violation of the right to education and culture. In the temporarily
occupied territories, the teaching of the Ukrainian language and
culture is prohibited, which leads to the restriction of human rights
to education and cultural achievements. People who speak Ukrainian
have been subject to violence and torture more than once.

Considering the above-mentioned violations of human rights,
international human rights organizations demand that Russia observe
international human rights in the temporarily occupied territories of
Ukraine and stop human rights violations. In particular, international
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organizations call on Russia to return control over the temporarily
occupied territories of Ukraine, restore the Ukrainian legislative
process and ensure freedom of speech and the right to information.

Ukraine is also active in the international arena, in particular, it
filed a lawsuit against Russia at the International Criminal Court
for violating human rights in the temporarily occupied territories. In
addition, Ukraine works with international partners, in particular with
the European Union and the United States of America, to ensure the
protection of human rights in the temporarily occupied territories.

It is important to remember that the protection of human rights is
the responsibility of every state and every citizen. We must all work to
ensure that human rights are respected, regardless of our nationality,
religion, gender, age or other characteristics.

The conditions of war always have a negative effect on women,
and the conditions of the Russian-Ukrainian war were no exception.
Women are direct participants in the war and suffer the consequences
of the conflict both on the front lines and in the zones of temporary
occupation.

One of the most widespread violations of women’s rights is sexual
violence. Women living in temporarily occupied territories or resettled
women are subjected to violence and sexual crimes, in particular
by Russian occupation forces, Russian and pro-Russian militants.
Such crimes often go unpunished due to the lack of effective justice
mechanisms in the occupied territories.

In addition, women on the front lines have fewer opportunities
to access education and health. They also face discrimination in the
workplace and in politics. At the same time, women play an important
role in humanitarian aid and post-conflict reconstruction.

In accordance with international norms and standards, states must
ensure the protection of women’s rights during and after conflict.
Ukraine has committed to complying with these norms, but in practice,
additional efforts are needed to ensure the protection of women’s
rights in the conditions of the Russian-Ukrainian war.

Violence against Ukrainian women by the Russian military is one
of the terrible realities of the Russian-Ukrainian war. This includes
sexual abuse, physical abuse and other forms of abuse.

According to the UN, hundreds of cases of sexual violence and
rape of women who were under the influence of the Russian military
and militants were recorded. This violence has serious consequences
for victims, including psychological trauma, the risk of contracting
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sexually transmitted diseases and the inability to have a family and
social life.

Human rights organizations in Ukraine and international
organizations drew attention to this problem and called for
investigations and the imposition of responsibility on the perpetrators
of violence. Ukrainian authorities are also taking measures to protect
women from violence, including introducing laws that prohibit gender-
based discrimination and violence.

However, the actions of the Russian military and militants continue
to be illegal and unacceptable. Violence against women and girls
must be condemned and prosecuted, and victims must be adequately
supported and assisted.

It is currently very difficult to establish the exact number of victims
of sexual violence by the Russian occupiers in Ukraine. And although
people do not want to remember, tell, relive that horror, documenting
such crimes is of great importance in order to bring the perpetrators to
justice and provide psychological assistance to the victims.

In the conditions of the Russian-Ukrainian war, the shortage of
women’s ammunition is a serious problem. Women often do not have
the opportunity to participate in hostilities due to gender stereotypes
and restrictions. At the same time, women are an important component
of the Ukrainian army, they can perform various tasks, including
treating the wounded, gathering information, maintaining the morale
of the military, etc.

One way to ensure greater participation of women in military
operations is to develop policies that support gender equality and
inclusion. This may include equal pay policies, opportunities for
women in the military, and equal opportunities for professional
development. In addition, it is important to ensure that women have
access to the necessary training and training for the various tasks in
the military.

Various campaigns aimed at promoting the role of women in the
military and removing stereotypes related to gender can also be used to
effectively combat the shortage of female ammunition. Such campaigns
may include advertising campaigns, public events, meetings with
female military personnel, and other activities supporting women’s
participation in military operations.

Women on the front have different roles: medical workers who
will save the wounded, female snipers who must be cool-headed and
patient, and scouts - fearless and self-confident. There is no distinction
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between men and women in war, everyone is a soldier here. But when
the bullets temporarily fall silent and the cannons stop roaring, the
girls have to remember their needs, which are basic but still girlish.
Women join the victory on an equal footing with men, but wearing
girls’ clothes is forbidden by the military Disciplinary Statute, which
requires soldiers to endure all the hardships and restrictions associated
with service. Carrying out combat tasks in large-sized clothes is
difficult for our female soldiers, who are no less brave than men.

MEMBERSHIP OF UKRAINE IN MILITARY
ALLIANCES: RETROSPECTIVE AND
PROSPECTIVE ANALYSIS

Olexandr Fedorovych

Vasyl Stefanyk Precarpathian national university, the
educational and scientific law institute

I consider it necessary to begin my report with the definition of
an international military organisation (IMO) - a type of international
organisation established to address issues related to securlty against
armed attacks by other states and organisations, ensuring proper
military condition of troops and their equipment.

It is difficult to identify the exact time period when the idea of
establishing an international military organisation for the collective
defence of its members emerged, as this issue was raised after the end
of the First World War in 1918, but none of the ideas was properly
implemented.

The situation changed during the Second World War. One of the
truths of our time was revealed to the world: most states are unable
to defend themselves against external military attacks on their own.
The German Nazi fascist state, which had been waging one of the
bloodiest wars in history for 6 years, was destroyed by the Allied
forces. In order to prevent such situations in the future, on 4 April 1949,
representatives of 12 countries - Belgium, Canada, Denmark, France,
Iceland, Italy, Luxembourg, the Netherlands, Norway, Portugal, the
United Kingdom, the United States and the United States - signed an
agreement in Washington, DC. This date is the official founding day
of NATO, the North Atlantic Treaty Organisation.

The organisation operates on the principle of «open doors» - the
possibility for any state to become a member of the organisation at its
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own request, but the actual implementation of this principle remains
questionable.

It is also worth mentioning other intergovernmental organisations,
such as SEATO, ANZUK, ANZUS, OAS, CENTO and others. The
peculiarities of these organisations are a combination of the following
factors: 1) the United States, the main supplier and guarantor of
military resources, was among the members of these organisations; 2)
they were created due to the existence of intra- or interstate conflicts;
3) most of the IMPs served as the basis for the creation of new,
more stable and profitable alliances and treaties to replace the same
organisations;

After gaining independence on 24 August 1991, Ukraine began a
long process of defining its own political path. In the period up to
2010, Ukraine made confident, though not without obstacles, steps
towards NATO membership, and the ideas laid down by President
Kuchma were implemented through the policy of the new president,
Viktor Yushchenko.

In the period from 2010 to 2014, the European course was
almost lost due to the destructive policy of Viktor Yanukovych, who
consolidated Ukraine’s «non-aligned» status as the basis of foreign
policy and directed the country towards the Customs Union, the
Russian Commonwealth. The rejection of Euro-Atlantic integration
was enshrined in law. These processes were reversed by the Revolution
of Dignity, which clearly demonstrated the pro-European attitude
of the Ukrainian people. In response to such actions on the part of
Ukraine, the Russian Federation launches a military offensive on the
territory of Ukraine, which led to the loss of the Crimean peninsula
and most of the Luhansk and Donetsk regions.

In this situation, Ukraine was on the verge of actual destruction,
as the lack of a political command and a combat-ready army could
have led to the loss of Ukrainian statehood, but the fierce struggle of
volunteers and massive volunteer assistance combined to localise the
conflict and gain time to restore and strengthen the state.

In the wake of these events, Ukraine resumed cooperation with
NATO, created Trust Funds, conducted joint military exercises with
NATO member states, mainly with the military of Poland, the United
Kingdom and the United States, and provided financial and political
assistance. This cooperation resulted in Ukraine being granted
NATO’s aspirant country status in 2018 and the status of Enhanced
Opportunity Partner in 2020. These factors gave Ukraine reason to
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hope that NATO troops would protect Ukrainian territories in the
event of further advancement of Russian troops.

The main test of the organisation’s strength in this conflict was
on 24 February 2022, the day when the Russian Federation, after a
long military build-up, began a full-scale escalation of troops on the
territory of Ukraine. Our state hoped for military support from the
organisation, but it was not provided. Such activities disappointed the
Ukrainian authorities led by Volodymyr Zelenskyi, which led Ukraine
to abandon its course towards NATO and stimulated the search for a
new, more reliable partner organisation.

At the same time, NATO member states provided military and
economic support. The largest contributions to the struggle of the
Ukrainian people came from the United States, the United Kingdom
and Poland. The position of these countries, together with their
influence on the world, makes them unwavering partners and true allies
of Ukraine in this difficult struggle, while NATO’s position, which is
to protect peace and prevent wars by defending its member and partner
countries, has completely failed in its task. The most likely option for
the deployment of NATO troops is an attack on Poland, despite the
possible complete destruction of Ukraine and its population.

This paper has identified two other possible options for creating an
effective international military organisation that would act to protect
both Ukraine and its other members.

The first option was the creation of an organisation based on
the Bucharest-9 Initiative, a semi-formal institutional platform for
coordinating the actions of the nine NATO Allies located in the
Baltic-Black Sea Region (BSR). The B-9 was established in 2015 at
the initiative of the Presidents of Romania and Poland and is now a
tool for «reconciling» the positions of the BBR states, particularly on
defence and security issues.

The B-9 states have a coherent position on Russia’s destructive
actions in the region, supporting the idea of increasing defence spending
by NATO member states and the «open door» policy. I believe that if
Ukraine and the United States join this organisation, it could become
a worthy alternative to NATO. The B-9 can be a separate unit within
NATO, but be guided by the founding documents of the North Atlantic
Alliance.

However, at the moment, due to Hungary’s dangerous pro-Russian
and anti-Ukrainian policy, this alliance will not be able to effectively
fulfil its mission.
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A more promising and effective option would be to create an
alliance based on the UK-Poland-Ukraine relationship. As already
mentioned, these countries are our country’s main political, economic
and military partners. The idea of this community was first voiced
at the end of January 2022. Despite the fact that the union is still
unofficial, the participating countries have transferred a large number
of' military aircraft, lethal weapons with ammunition, and vital weapons
in the form of NLAW anti-tank missile systems from the UK. The
Republic of Poland has begun the process of rearmament and general
militarisation, which will eventually give it the largest land army on
the continent, and given the attitude of the Poles towards our common
neighbours, Ukraine will have a reliable ally in the fight against the
invaders. In addition to armaments, political pressure on the Russian
Federation in the form of sanctions is the result of the coordinated
work of the political leadership of the EU and the United States.

Russia’s full-scale offensive has created an unprecedented situation
in political and military cooperation between the world’s states,
which has not been seen since World War II. The scale of financial
contributions, supplies of military equipment and ammunition,
military exercises and the strong stance of foreign civilians have
consolidated forces at an incredibly high level. A striking example
of military cooperation is the meetings of defence ministers from
different countries within the framework of the Ramstein Group,
which should be seen as a mechanism for implementing the political
will and decisions of the states that are de facto members of the anti-
Putin coalition. The effectiveness of the meetings speaks for itself, as
a large amount of weapons and funding for them is supplied within
the framework of these meetings. This formation may indicate the
possibility of cooperation between states without joining separate
alliances and produce results that will lead to Ukraine’s final victory
and accession to the EU and NATO as an equal and desirable member.

To sum up, I believe that despite the lack of direct assistance from
NATO in the confrontation between Ukraine and Russia, the reforms
and political decisions of Ukraine’s leaders aimed at achieving NATO
and EU membership have transformed the post-Soviet country into a
modern, leading global power. This is evidenced by effective political,
economic and military cooperation with most European countries
and the United States. NATO did not become a reliable shield for
Ukrainian statehood, which put our country in a rather precarious
position at the beginning of the full-scale escalation and showed the
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organisation’s inability to ensure peace and security, the goals for
which the organisation was created, but cooperation with individual
NATO member states gave us a chance to withstand the Russian
invasion.

The prospect of creating an effective alliance based on the United
Kingdom and the Republic of Poland is closer and more real than ever
before in history. I am confident that this organisation will be able to
take into account NATO’s mistakes and become a guarantor of the
security of the Ukrainian state and speed up the establishment of peace
and economic recovery after Russia’s criminal military actions.

The idea of creating a stable and influential IMP is still in its infancy,
as most such organisations have not existed for a long period of time,
but at the moment such organisations are the only option for defending
against external military threats from more militarily advanced states
and organisations;

NATO is an imperfect option for the IMP, but it is an established
and theoretically possible option for Ukraine to preserve the territorial
value and sovereignty of our country;

The Russian-Ukrainian war has become a catalyst for the
development of cooperation between Ukraine and the advanced
countries of the world not only in the military, but also in scientific,
economic, and other non-military areas;

The development of and adherence to Ukraine’s pro-European
path should ultimately turn Ukraine into a leading state after post-war
reconstruction.
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OIIOCOPIA ITPABA

OCOBJIUBOCTI CMIPUAHATTA NIOAUHOIO CBOIrO
MICLUA Y CYCNINIBbCTBI TA AEPXABI Y NEPIOA
AHTUYHOCTI, HOBOIO YACY, CYYACHOCTI

Baparoe O.0.

OdecbKull HayioHanbHUU MOPCLKUU yHigepcumem

[Ipobnema cBITOCTIPUHHATTS JIFOAMHN CY4acHOTO CBITY CTae BKpai
BaYXJINBOIO CHOTO/IHI, 0COOIMBO B YKpaiHi, 0COOIMBO B YMOBax Biii-
HU. BoHa MOBHHHA MaTH Y CBOEMY TICHXOJIOTTYHOMY ITPOCTOPI CMHUC-
JIOYyTBOPIOIOYY BiCh, 3aBISKHU SIKil )KUTTEBI BUOOPH JIOAWHU OymyTb
3a0e3nedyBary il BIJUyTTs! «IIPaBUIBHOTO CBITY», «CIPABEIIMBOTO
CYCHIIBCTBaY, «BJIACHOTO macTs. Lle HalicknamHile 3aBIaHHs yKpa-
THCBKOT €JIITH, KA TIOBUHHA BCTAHOBUTH MIEBHUN «MEHHCTPUM) 11010
YKpaiHCBKOT Mpii, SIKUH i cTaHe TOJIOBHUM 3acO00M OLIIHIOBAHHSI CBO-
X )KUTTEBUX BUOOPIB BITYN3HSIHAM iCTEONIIIIMEHTOM.

Most mpodeciitHa CripsSIMOBaHICTh BBa)KA€ 3a HEOOXiTHE MEPIIUM
KPOKOM BHU3HAYUTH «IIPUPOIHUN CTaH» CydacHO1 Jiroaunu. Lei «pu-
pOIHMIA cTan» Oyjie Uit MEHE BIIPI3HATHCS Bij €OXW AHTHYHOCTI
4y HoBoro uacy, ane iiomy OyayTh IpUTaMaHHI PUCH KOXKHOTO 3 LIUX
niepioniB. LlikaBuii anamiz Hamae M. PoroBuH y mpoMoBi 10 mepekia-
ny Llinepona, koiu BU3HAYae€, MO «IPUPOJHUM TPAaBOM» BiH BBa-
XKaB «IO-TIepIle, MPaBo Ha iCHYBaHHS K OKPEMOTro IHAMBIiJA, Tak i
HaHOITBIIIOTO «IIPUPOTHOTO» 00’ €AHAHHS MOMIOHUX IO HHOTO iCTOT,
AK1 CTaHOBIISATH PUMCHKUN Hapon,— aepxaBu» [5, c.8]. Hactymanm
BOXJIMBUM «IPUPOJHUM IpaBom» LliniepoH BH3Hauae mpaBo MOJIi-
TUYHOT'O BUOOPY I'pOMa/IsHUHA TEBHOI JAEp)KaBH, YACTHHOIO SIKOi BiH
cebe BBaKae Ta Ma€ BIAIMOBIAHI FOPUANYHI manepu. TperiM mpaBom
— TIPaBO BJIACHOCTI, SIKE € OUTBII CKJIQJHUM SBUINECM aHI HasBHICTH
MarepiaidbHuX Omar. «OTike, e Oynu came Ti «IpUPOIHI» MpaBa, sKi
B HOBili, IPUCTOCOBaHINA 10 3MIHEHUX YMOB CYCITIIBHOTO PO3BHUTKY
iHTeprperarii B 100y BinpomKkeHHs IATIH B OCHOBY €BPOTIEHCHKIX
OypKya3HUX, PaHHBOKAIITATICTUIHUX IEP>KaBHO-TIPABOBHUX TEOPii
«TIPUPOJTHOTO TpaBay [35, c.8]

Ane caMe SIKUMH 3B’ sI3KaMHU TTOB’ s3aH1 MiXk OO0 1HIUBI Ta JIep-
xasa? Llinepon nuime: «bo BiTYM3HA MOpoAMiIa, TOUHIIIE, BUXOBAJa
Hac JJIs TOTO, IMOOW YeKaTH Bij HAC SIKOICh MIATPUMKH, a HE CITYXKH-
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Bbapanos O.0.

TH HAIllUM 3PYYHOCTSIM 1 CTBOPIOBATH JIJIsl HAC OC3MEYHUM MPUXUCTOK
y JKUTTI Ha JTO3BIJUI Ta CIOKilHe Miclle Il BinmounHKy. [loponmma
€001 Ha KOPUCTH, B3sJ1a B 3acTaBy 0araro i Ipu TOMY HaHOUTBIITHX CHJT
HAIIOTO JyXY, PO3ymy, Myglpocn I mama Ham JUIs HAIIUX OCOOMCTUX
OTPeO JIUIIE CTUIBKH, CKUTBKH MOXE JIMITUTUCS TTICIIS 3a/I0BOJICHHS
i1 BmacHuX moTped.» 5, ¢.32-33]

TaxuM 9IHOM, MOYKHA CTBEP/KYBATH, 10 JIOAUHA AHTHYHOCTI HE
cnpuiiMae ceOe Ta BIIaCHE XKUTTS [103a CYCIIBCTBOM, 11032 JICPKABOIO.
TinpKkn BUKOHYIOUH TIEBHUI 000B’SI30K CITYKiHHSI CyCHITBHOMY OJiary,
JIIOIMHA MOXKE BBaXKaTH ce0e TOr0, IO HaJIeHa TIEBHUMH «IIPUPOI-
HAMH TIpaBamMu». CycHibHE CTOITh Ha MEPIIOMY MiCIi, ¥ TUTHKH Ha
JIPyTOMY — BJIACHI TIOTPEOH, BJIACHE IIACTS.

30BCiM iHIIA CBITOIVISIIHA TO3MINSl CTBOPOEThes y Homuit uac,
ITOCTYMOBO 3MIHIOIOYH aKIIEHTH OO POJIi iHAWBiNA W CyCHiIbCTBA.
SlckpaBuii IpeICTaBHAUK IHOTO TIEpioAy — aHTIichkuid (imocod To-
Mac ['060¢ — BUXOIUTH 11032 ME3Ki COIiaJIbHOT HEPIBHOCTI i CTBEPIIKYE,
IO IO 33 TIPHPOJIOIO plBHl Hpupona 3po6nna JIIOfied PIBHUMH Y
3MIOHOCTSX TiNa i posymy, 1 SIKIIIO HaBiTh 1HKOJIM 1 3HANIETHCS XTOCh
TiJOM Habararo MIiIHIKN a00 PO3yMOM IIBUIINH ... IS BITMIHHICTD
OJIHI€T JIFOMMHM BiJI 1HIIIOI HE HACTIILKY 3HAYHA, 1100 OJHA SIKACH JIIO-
JIMHA MOIJIa Ha I[ifl MiICTaBi MPETeH IyBaTH Ha sIKeCh Oaro jyis ceode,
Ha sIKe TaK camMO He Moryia O MpeTeH IyBaTH 1 iHIa JironuHa. [2, ¢.151]
3Bepraemo ysary, mo T.[000¢ cTBEp/IKY€e PO PIBHICTL Y MOKIMBO-
CTi Maru neBHe Onaro st cebe. Moro po3mipkoByBaHHS i nami HyTh
HABKOJIO Oa)kaHb JIFOJMHU caMme JiJis ceOe, i BUBOIUTHCS KITPUPOTHHIMA
CTaHy JIIOIMHMY, SIKUH niepea0dadae icHyBaHHS 1103a CYCITiIBCTBOM, 11032
JIepKaBor0. A TIEBHHI TIEPEXi/T BiJl «ITPUPOJHOTO CTaHy» IO CTBOPEH-
HS JEp’KaBHOTO JIaJy — CYMPOBODKYEThCS 00’ €IHAHHAM JIOeH Ha
KIITanT po3diiiHndoro rypra. ToOTo camocrtiiiHa JtonMHa MOBHHHA
3aBKAM OYTH YBaXKHOIO IIIOJI0 OY/Ib-SIKOTO 00’ €THAHHS JIFOICH — YU HEe
3aMUCITIOIOTh BOHH TI€BHI BOPOXi [Iii came MpoTH HbOTO [2, ¢.152]. 1
sl BBaKaro, 1[0 caMe TaKil MiJIXiJ B €BPONCHCHKOMY MEHTAJIITET] CTaB
MEWHCTPUMOM Ha JIOBTi cTopivyus. Came Onaro iHAMBiNA, BJIacHE Ia-
CTsl, a TITbKU Ha APYTOMY MICIIi i KOPUCTH JJIsI BChOTO CYCIIILCTBA Ta
JIep’KaBy CTAIOTh (hOPMOIO COIIATEHOTO OYTTS Ta CIIPaBEIIIUBOCTI [4].

CyuyacHa cutyarlisi — 1ie crnpo0a 3HalTH KOMIIPOMIC MiX iHTepeca-
MU iHJIUBI/Ia Ta CycHiibcTBa. JIFOIMHA eroicTUYHA MOBUHHA 3aKIHUYUTH
CBO€ iCHyBaHHsI — 00 ii mo3uIlist i pu3Bena 10 BHHUKHEHHS KOJIOHi-
aJHFHOTO TIPaBa, CKOJIOTIYHHUX KaTaKJIi3MiB, BOEH 3a MIPUPOIHI PECYPCH.
Slka came mapamurma Oyne CIOTBOPIOBATH BHHUKHEHHIO TapMOHIN-
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Oco6MIBOCTICHPHIHHATTATIOMHOKOCBOTOMICIISTY CY CITUTECTBITafepKaBiynepion ArTnaHOCTi, HOBOrodacy,cydacHocTi

HO{ iICTOTH, IO 3HAMe KOMIPOMIC MK MPUBATHUMHU Oa)KaHHSIMH Ta

CYCHUIBHMM PO3KBITOM. YKpaiHILi ChOTOIHI 3ITKHYIHUCS 31 IIBUAKUM

pYWHYBaHHSM TaKoOl IIHHOCTI K NMPUBaTHA BIACHICTh B YMOBaX IliH-

HOCTI 30€peKeHHSI BJIACHOTO JKUTTS, Oe3reku, 310poB’s. CamMe BOHH

BU3HAYWIN BAXKJIUBICTH BOJIOHTCPCBKOT'O pyXY, SIKUM ACMOHCTPYE€ IIiC-

pEeHECEeHHsI TPIOPHUTETIB 31 BIACHUX Oa)kaHb Ta allbTPYiCTUYHI TIO3HITIT

IT0I0 BITACHOT HAIi1, IIOI0 TYMAHHOCTI B miyiomMy [3]. BoHHU MIyKaroTh

BHYTPIIIHIO BIiCh 32 JIOTIOMOTOIO I[IHHOCTEH TAaKUX TPAJMIIIHHUX 1H-

CTHUTYTIB SIK CIM’s, pelliris, KyJabTypHi qocaraenHs Hauii [1,3]. Mox-

JINBO, IO MOIIYK 3aca/l 3aJ1s1 CTBOPCHHS HaLIiOHaJ'ILHOY 6631’[61(1/1, 30e-

pEeXCHHS BIACHOI IeP’KaBHOCTI, BIATBOPEHHS KyJIBTYPHOI, PEIiriiHOT

Ta HalIOHAJIBHOI caMOiIeHTU(IKAIT — MUIIX 10 BU3HAUYCHHS HOBOI

CBITOIVISTHOT MO3UIIT TNIMOMHHOTO T'yMaHi3MYy.
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